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Victoria Tauli-Corpuz and Mauricio B. Malanes

A Common Misfortune

Indigenous peoples in Asia, as elsewhere in the world, share a
common misfortune. This is their long history of having been
pushed to the edges or peripheries of society. Non-government
organizations and development agencies have a common jargon
for this—marginalization.

This marginalization is not only geographical, as in having been
driven to the fastnesses of the forests or into the tough terrains of
mountainous regions so the dominant majority could occupy the
choice plains and valleys. The marginalization is also political, as in
not being fairly represented, if not totally unrepresented at all in a
country’s political structure.

Similarly, the marginalization is socio-cultural and psychologi-
cal in which the ways of life, traditional knowledge and cultural
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heritage of indigenous peoples have been and continue to be rel-
egated to the background. One reason is that indigenous culture
and traditional knowledge have been considered by the domi-
nant culture as unscientific and backward, if not dismissed as su-
perstition. The result is psychologically damaging to the self-es-
teem of indigenous peoples, as this fans further their inferiority
complex. Ultimately, this makes indigenous peoples less assertive
of their rights, a situation that marginalizes them further.

Although common, marginalization is experienced by various
indigenous peoples in different degrees. Some are more
marginalized than others. While marginalization is by and large
borne out of a history of colonization, in many cases the domi-
nant populations in countries which declared independence or
kicked out the colonizers are the ones who are equally marginalizing
the minority or the indigenous peoples. The Yunnan-based Cen-
ter for Biodiversity and Indigenous Knowledge reports about the
marginalization of the “ethnic minorities” of Southwest China,
which can be traced to the dominant Han culture and civilization,
which has been seeking to assimilate other minority cultures.

Thailand has never been colonized. But Sakda Saenmi of the
Inter-Mountain Peoples” Education and Culture in Thailand Asso-
ciation (IMPECT) quotes activist Chupinit Kesmanee, who laments
that many indigenous and tribal peoples in Thailand have no citi-
zenship and titles to their land. Worse, Kesmanee claims indig-
enous peoples are being displaced as their mountain home settle-
ments are being declared by government as natural parks and
forest reserves.

But an interesting case is Bhutan, the country which first pro-
pounded the idea of gauging progress not through Gross National
Product, but through what it called Gross National Happiness.
Francoise Pommaret and Dawa Lhamo of the Institute of Lan-
guage and Culture Studies of the Royal University of Bhutan note
how the Bhutanese have had no economic story of land grabbing
or spoliation of one social group by another. Since the King had
abolished serfdom in the mid-1950s, lands from large estate own-
ers were redistributed to the serfs. It has to be noted, however,
that there are around 105,000 Nepali-speaking Bhutanese who
have lived in Southern Bhutan were sent to detention centers and
sought asylum in Nepal, India and other countries in the early
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1990s. Those who were sent to Nepal are still refugees for almost
15 years. Many of these are descendants of Nepali who were
brought by contractors to Bhutan in the late 19th century. Most of
them had their lands expropriated by the government. Up to now,
their demand to be returned to their homeland, Bhutan has been
refused by the Bhutanese government.

In Bhutan, what are called “small socio-cultural groups” also
suffer some levels of marginalization. But Pommaret and Lhamo
attribute this to geographic factors. Those considered poor, for
example, are basically those in the rural areas, who solely depend
on agriculture. And this cuts across various ethnic lines, not just
the “small socio-cultural groups.” In fact, small socio-cultural groups
such as the Layaps and the Lunanaps are not poor. They are
considered among the wealthiest because of a flourishing trade of
goods from China across high valleys. They also have plenty of
yak products, which they sell in the lower valleys of Bhutan.

Still, other small socio-cultural groups form part of what are
described as “disadvantaged and vulnerable groups” in Bhutan’s
Vision 2020 document. These disadvantaged and vulnerable
groups are those that have less or difficult access to drinking water,
energy, schooling, health facilities, communication, sanitation and
other services. But again, such disadvantage and vulnerability are
not the monopoly of the small socio-cultural groups.

In other Asian countries, colonization greatly helped marginalize
indigenous peoples, alienating them not only from their lands but
from their culture, which had long bound them together as com-
munities or peoples. Reporting about the indigenous peoples in
North-East India, Walter Fernandes, Gita Bharali and Vemedo Kezo
of the North Eastern Social Research Center point how the British
deliberately used immigration to uproot indigenous peoples from
their communities, thus becoming impoverished in the process.
They cite how the British displaced the Adivasi from Jharkland
and its neighboring regions and brought them to Asam to work in
tea plantations.

The non-recognition of the rights of indigenous peoples of the
Chittagong Hill Tracts in Bangladesh can be traced to the partition
of India in which the British violated the Independence Act of
1947 and included the Hill Tracts within Muslim-dominated Paki-
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stan. The Hill Tracts then had 97.5 percent non-Muslim popula-
tion. With the annexation, however, Bengali Muslims were delib-
erately transferred into the Hill Tracts, making the original indig-
enous peoples the minority in their own land, report Raja Devasish
Roy, Sanjeeb Drong and Mangal Kumar Chakma.

Bangladesh became independent in 1971 after nine months
of war against Pakistan. But the people of the Hill Tracts have a
long way to go in their search for an autonomous region with its
own legislature, which, they hope, will finally correct decades of
injustice and discrimination.

In Nepal, a long history of imposing upon diverse indigenous
peoples one language (Khas-Nepali), one religion (Hindu) and one
culture (Hindu) proved problematic. Sanjaya Serchan and Om
Gurung of the Nepal Federation of Indigenous Nationalities or
NEFIN point that the attempt of “high” caste groups to create an
“asali Hindustan” or the true and pure land of the Hindus had
courted resistance and conflict. The homogenization and assimi-
lation efforts of the ruling high castes had destroyed the rich multi-
ethnic, multi-cultural, multilingual and multi-religious reality of the
country. But the subjugated peoples, including indigenous peoples,
had resisted these homogenization efforts, which were done in
the name of nation-building.

In Cambodia as early as the 13th century, many tribal peoples
from the uplands became the slaves of the lowland Khmer, report
Moul Phath and Seng Narong, quoting a Chinese emissary. Men
were captured to do manual labor, while the women were sought
for sex and to do domestic work. The practice of keeping slaves
persisted until the period of the French protectorate. When the
French ruled, most highlanders in Ratanakiri Province were em-
ployed in the rubber plantations and in construction projects. The
authors note how the French organized these enterprises through
village chiefs to minimize contact between colonial authorities and
the natives.

In his report, “Vietnam: Bringing Ethnic Minorities into Main-
stream Development,” Luong Thu Oanh did not include how co-
lonialism affected the lives of ethnic minorities in Vietnam. But a
millennium of Chinese rule in Vietnam, the succeeding colonial
rule by the French, and the interference by the Americans in sup-
porting North Vietnam against a Ho Chi Minh-led South Vietnam
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for fear of the spread of communism in the 1960s until the early
1970s had undoubtedly affected the lives of the various indig-
enous peoples or what are called ethnic minorities in that country.

Indonesia and the Philippines had their own share of Western
colonization, which greatly marginalized and demeaned indigenous
peoples. In their report, “Indonesia: Recognizing Masyarakat Adat,”
Albertus Pramono and Bernardinus Steni reiterate how Europe-
ans during colonial times had considered indigenous peoples as
“uncivilized,” “barbaric,” “primitive,” even non-human.

In the Philippines, indigenous peoples were able to maintain
much of their ways of life, despite more than 300 years of Span-
ish colonization. They were not as Hispanized as the Filipino ma-
jority in the lowlands, thus enabling them to maintain their
distinct cultural heritage.

In her report about how the Philippines implemented the In-
ternational Decade of the World’s Indigenous People, Aida Priscilla
T. Cadiogan traces how government gave different labels to indig-
enous peoples at different periods in the country’s history. She
notes how the current problem of indigenous peoples in relation
to their land and resources could be traced to the Regalian Doc-
trine, which the Spaniards imposed during their more than 300
years of colonial rule. Under the Doctrine, all lands of conquest,
which could extend to as far as the eyes of the Spaniards could
see, belonged to the Spanish crown.

When the Americans took over as the new colonizers of the
Philippines in 1898, they sought to assimilate them into main-
stream society, both through hard (using the military) and soft
(using education and Christianization) methods what they referred
to as “non-Christian tribes.” The “non-Christian tribes,” also re-
ferred in other chronicles as “pagans,” were later called “national
minorities,” “tribal Filipinos” and “cultural communities.” They are
currently called “indigenous cultural communities/indigenous
peoples,” a label used by what was considered a landmark legisla-
tion—the Indigenous Peoples Rights Act or IPRA of 1997.

As she reports how indigenous peoples were treated at vari-
ous periods, Cadiogan also notes how indigenous peoples were
able to regain some of their rights in recent years through their
own struggles.
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So whatever they were called in various stages of their coun-
tries” history, indigenous peoples were generally considered infe-
rior, or worse, “barbaric” and “uncivilized.” Such perception by
Western colonizers, which is usually shared by the dominant eth-
nic groups within a country, was the premise of Manifest Destiny,
the justification used by Theodore Roosevelt to colonize the Phil-
ippines. It is the Destiny of the USA to “civilize” or assimilate other
people perceived as “uncivilized.” This was also the basis for colo-
nizers or dominant ethnic groups with who believe that their civi-
lizations are more advanced and their role is to annex or invade
the territories of their colonial subjects. They felt compelled that
they have to assimilate the barbarians into their civilization which
is more advanced or modern. The processes of “civilizing,” an-
nexation and assimilation, all the more marginalized indigenous
peoples, who became alienated not only from their own culture
(or their own civilization) but from their ancestral or aboriginal
territories.

Reversing history of injustice

The international community led by the United Nations in
recent decades finally recognized how decades, if not centuries,
of marginalization and the lack of rights of indigenous peoples
have contributed to their persistent poverty. Such recognition could
be attributed to the efforts of indigenous peoples’ leaders and
representatives, who have brought their issues into the interna-
tional arena since the 1950s and 1960s. Their sustained efforts to
open up spaces in the United Nations so they can raise their com-
plaints and get this body to formulate international standards which
will respect their collective rights has increased through the years.
This has resulted into several gains which include the following: a)
the declaration of an International Decade of the World’s Indig-
enous People; b) the adoption of the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP); c) the establishment of a UN
procedure called the UN Special Rapporteur on Human Rights
and Fundamental Freedoms of Indigenous People; and d) the es-
tablishment of the UN Permanent Forum on Indigenous Issues.
All these are meant to help reverse a long history of injustice and
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discrimination of the world’s more than 370 million indigenous
peoples,

The UN declared the period covering 1995 up to 2004 as the
International Decade of the World’s Indigenous People. Its man-
date was to “strengthen international cooperation” in solving prob-
lems, which indigenous peoples face in such areas as human rights,
the environment, development education and health. The Decade’s
theme was “Indigenous People: Partnership in Action.”

Within the Decade, the UN had sought two main objectives.
One was the adoption of the Draft Declaration on the Rights of
Indigenous Peoples. The other objective was to establish within
the UN a permanent forum on indigenous peoples.

Broadly, the UN within the Decade also aimed to further de-
velop international standards and national legislation, which pro-
tect and promote the human rights of indigenous peoples. It also
sought to further implement recommendations concerning indig-
enous peoples at all high-level conferences.

To meet these objectives, the UN General Assembly in 1995
adopted a “Program of Activities” for the Decade with three spe-
cific objectives. One was for specialized agencies of the UN system
and other intergovernmental and national agencies to develop
activities that benefit indigenous peoples. These activities must also
educate both indigenous and non-indigenous societies about the
cultures, languages, rights and aspirations of indigenous peoples.
And these activities must promote and protect the rights of indig-
enous peoples.

Walking the Talk

The declared Decade has come and gone. So it was time to
assess how far the UN, other international agencies, and govern-
ments had walked the talk as far as implementing the goals and
objectives set for the Decade that begun in 1995.

The Nepal-based International Center for Integrated Moun-
tain Development (ICIMOD), the Philippine-based Tebtebba or
the Indigenous Peoples’ International Center for Policy Research
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and Education, and the International Fund for Agricultural Devel-
opment (IFAD) in 2005 thus agreed to assess the impact of the
Decade.

They sought to determine how the Decade improved the sta-
tus of indigenous peoples in the world, particularly in the 10 cho-
sen Asian countries. They were equally interested in finding out
tangible, positive changes, which the Decade contributed in influ-
encing nation states to address the issues and needs of indigenous
peoples. Since there were impacts at the global level as well, it was
deemed important to include this. There was no specific research
done on this, but the main author of this overview paper will
include some of these global gains.

Each of the three organizations, which assessed the Decade,
expects the assessment to help enable them to become more ef-
fective and efficient in addressing indigenous issues and concerns.
The assessment can help how the three organizations can col-
laborate and reinforce each other in effectively carrying out their
mandates.

Both ICIMOD and IFAD are mandated to address rural pov-
erty via environmentally sustainable approaches. The assessment
is important because the two organizations” geographical areas of
work are home to large numbers of indigenous peoples. ICIMOD
alone covers the Hindu Kush-Himalayan region, which has ap-
proximately 100 million indigenous peoples.

For Tebtebba, the assessment can help the Philippine-based
international organization in understanding other indigenous
peoples’ perspectives, issues and concerns. From this understand-
ing, it can embark on relevant and appropriate policy advocacy
and campaigns that matter most for indigenous peoples.

For its part, IFAD strategically stresses the need to make the
poor more resilient. Its focus on indigenous peoples is also aimed
at helping achieve the Millennium Development Goals. One-third
of IFAD’s investment projects are in regions with large numbers of
indigenous peoples. One-fifth of IFAD’s total investment in Asia
has been aimed to benefit indigenous peoples.

Assessing the First Decade of the World’s Indigenous People (1995-2004)
Volume I: The South East Asia Experience



Overview

Table 1. Populations of indigenous peoples in the countries assessed

Country Indigenous Peoples’ Number of
Population (approx.) Main
Indigenous
Communities
Bangladesh | 1.2 million (50 percent in CHT) 45
Bhutan 672,425 -
(100 percent of population)
Cambodia | 140,397 17
(1.6 percent of population)
China 106.4 million
(48.7 million in South 55
West China)
India 84.3 million 647
Indonesia | 30-80 million N/A
Nepal 8.74 million 59
Philippines | 12-15 million 110
Thailand 1 million 9
Vietnam 14 million 54

Source: Assessment Synthesis Report on the First International Decade of the World'’s
Indigenous People in Asia, 1995-2004. Kathmandu: International Center for
Integrated Mountain Development, 2007.

Evaluating Changes

The assessment of the Decade has two aims. It sought to docu-
ment and evaluate changes at the level of the United Nations and
to analyze how far these have translated into policy and program-
matic changes at national levels. But the assessment mainly aimed
to analyze the successes and failures of the Decade at the national
level in individual countries.

The assessment was divided into broad but inter-linked parts
(ICIMOD: Assessment Synthesis Report, 2007):

* Policy analysis — analysis of local, national, regional, and
international policies and frameworks;



Program analysis — documentation of successes, failures,
and lessons from projects;

Situational analysis — to capture the broader contextual
environment including the role and influence of civil soci-
ety, the judiciary, research institution, media, and public
discourse.

Specifically, the assessment sought three outcomes, thus:

to assess the extent to which the Decade advanced the
cause and rights of indigenous peoples through an analy-
sis of the successes, failures, and lessons learned from the
Decade; to identify outstanding issues; and to evolve in-
novative approaches, strategies, and options for the fu-
ture;

to initiate a collaborative dialogue and consultation pro-
cess with a diversity of stakeholders, to strengthen institu-
tional capacities, and to share lessons and disseminate the
findings in order to advance the rights of indigenous
peoples; and,

to identify and facilitate policy and program development
and advocacy strategies that support the rights of indig-
enous peoples.

A Collaborative Effort

10

ICIMOD, Tebtebba and IFAD embarked on the assessment
by collaborating with partners in 10 countries in South Asia and
Southeast Asia. Many of these partners were indigenous organiza-
tions and several indigenous persons were hired and provided
guidance to do the research, themselves. Some were involved in
research on indigenous issues and in lobbying for their rights at
local, national, and international levels. In places where there are
no indigenous organizations or persons to take on the task, non-
indigenous support organizations or consultants were taken in to
do the work.

Assessing the First Decade of the World’s Indigenous People (1995-2004)
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The partner organizations in this project were the following:
South Asia:

* Bangladesh — Bangladesh Adivasi Forum

* Bhutan — Institute for Language and Culture Studies

* China — Center for Biodiversity and Indigenous Knowl-
edge

¢ |ndia — Indian Social Institute and North-eastern Social
Research Center

* Nepal — Nepal Federation of Indigenous Nationalities
Southeast Asia:
* Cambodia — Moul Phath (Independent Consultant)

* Indonesia — Albertus Hadi Pramono (Independent Con-
sultant working closely with AMAN [Aliansi Masyarakat
Adat Nusantara)

e Philippines — Tebtebba

e Thailand — Inter Mountain Peoples Education and Cul-
ture in Thailand Association (IMPECT)

* Viet Nam — Center for Sustainable Development in Moun-
tain Areas (CSDM)

The partner organizations combined primary and secondary
research in collecting data and information for the assessment.
For their primary research, these organizations consulted indig-
enous peoples, researchers, universities, nongovernment organi-
zations and donor agencies. They also consulted some govern-
ment representatives through workshops and individual interviews
and discussions. In South East Asia there were consultation work-
shops organized by the partner organization and Tebtebba, where
government representatives, indigenous peoples and other NGO
representatives were able to participate. These were done in Viet
Nam, the Philippines, Thailand, Cambodia and Indonesia. These
workshops were held to share and validate the findings of the
research results with the participants and to also raise their aware-
ness on the issues of indigenous peoples. In South Asia there were
no consultations held with the governments at the national level
although there were some local consultations.
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Through these consultations, researchers were able to gener-
ate feedback, comments, and suggestions from key people from
various government institutions and organizations, including in-
digenous peoples’ organizations. After the drafts of the studies
came out and the consultation were done a culminating event
was held. This was a regional conference held in November 2006
in Kathmandu, Nepal. In the conference researchers presented
their findings of the assessment and deliberated and put forward
recommendations. ICIMOD in 2007 published a synthesis report,
capturing some features of the country reports. But Tebtebba of-
fered to publish the ten country reports, including the two budget
analyses done in the Philippines and India.

For their secondary research, the researchers reviewed vari-
ous documents and reports from the UN, other international agen-
cies, governments (particularly laws and policies), nongovernment
organizations, the media, and from academic literature.

Coverage of Assessment and Country Reports

The assessment done in South Asia and China focused on
specific regions with large numbers of indigenous peoples, although
in terms of the policy reviews these were done at the national
level. Thus, for India, assigned researchers did a separate report
for Northeast India. For Bangladesh, researchers focused largely
on the Chittagong Hill Tracts. For China, the focus was the four
provinces of Southwest China. Otherwise, the researchers would
have been overwhelmed by the wide coverage of the assessment,
considering the vast territory of India and China, for example.

Each of the country reports followed a common methodol-
ogy and areas of focus based on the objectives of the assessment.
But each report represents diverse styles and levels of critique of
policies and programs. The depth and breadth of the critique and
analysis for each country obviously depended on how sufficient
the data and information, which the researchers were able to
gather.
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Other researchers were lucky to have more data than others.
So researchers in other countries were able to write case studies
other than the main country reports. In the Philippines, for ex-
ample, researchers were able to write two case studies besides the
main country report. Researchers Aida Priscilla T. Cadiogan and
Clint Bangaan of Tebtebba were able to write a case study noting
how government and private corporate policies had affected the
lives of indigenous peoples in Bakun town in northern Philippines
through the implementation of mini-hydroelectric projects.

Bernabe Almirol, another Tebtebba researcher, also did a case
study analyzing how the budgetary allocations of the provincial
government of Nueva Vizcaya in northern Philippines affected the
delivery of basic social and infrastructure services in indigenous
communities.

India, the most populous country in South Asia, also has three
reports. Besides the assessment report covering North-East India,
Joseph Marianus Kujur and T.A. John of the New Delhi-based
Indian Social Institute (ISI) did another assessment report. Their
report covers the situation of what are called “Scheduled Tribes,”
including constitutional provisions concerning them, socio-eco-
nomic indicators, and analysis of relevant policies.

Ritu Dewan of the University of Mumbai’s economics depart-
ment also submitted “India and Assam: Budget Analysis through
Tribal Perspective.” The report tracked the share of tribals from
budget outlays from Central Plans done since 2000 up to parts of
2007.

Indonesia also has two reports. Aside from “Indonesia: Rec-
ognizing Masyarakat Adat” authored by Albertus Hadi Pramono
and Bernardinus Steni, is another report, which Rukka Sombolinggi,
an Indonesian, and Leah Enkiwe-Abayao, a volunteer research
consultant of Tebtebba and assistant professor of History at the
University of the Philippines Baguio, co-authored. Their report
zeroed in on the impacts of development programs on indigenous
peoples in East Kalimantan.

Although guided by a common framework and the objectives
of assessing the Decade, the authors were free to develop their
own writing styles. But as ICIMOD noted in its 2007 synthesis
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report, the individual ideological or political perspectives of the
individual researchers and the socio-political context of each of
the country they researched all helped influence the outcome of
their reports.

These reports are incorporated in this publication which is
divided into two volumes: Volume | - The South East Asia Experi-
ence and Volume Il - The South Asia Experience.

Visible Impacts at the International Level

The impacts of the Decade were highly visible at the interna-
tional level. Within the Decade, for example, a United Nations
Permanent Forum on Indigenous Issues was established in 2000.
This section will focus on the gains achieved at the global level.

UN Permanent Forum on Indigenous Issues. In 1992, just
before the Draft Declaration was adopted by the Sub-Commis-
sion, a meeting of indigenous leaders from all over the world was
held in Guatemala to discuss the strategy for the work at the glo-
bal level. This was the meeting which planned how to get the UN
to declare the Decade for Indigenous Peoples and to establish a
permanent forum on indigenous peoples in the UN. While the
leaders agreed that the main priority is to get the UN to adopt the
UN Declaration on the Rights of Indigenous Peoples, they also
agreed that more spaces should be opened up within the UN to
address indigenous peoples concerns. Thus, part of the work within
the UN during the Decade was to get the Permanent Forum es-
tablished.

The main author of this Overview Chapter was in this meeting
and was centrally involved in bringing into existence the Forum.
Subsequently, she became a member of the Forum and chaired
the Forum from 2005-2009. The Forum was established in 2000
through a UN Economic and Social Council Resolution 2000/22,
after sustained lobbying within the UN for many years. It is now
the highest body within the UN which addresses indigenous
peoples’ issues. It holds a two-week session each year and the first
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session was in 2002. There are 16 members, eight of whom are
chosen by indigenous peoples’ organizations from seven regions
(Asia; Africa; Arctic; Central and South America and Caribbean;
North America; Pacific; Central and Eastern Europe, Russian Fed-
eration, Central Asia and Transcaucasia) and eight were chosen by
governments from the five UN Regions (Asia, Africa, Latin America,
Western Europe and other States, Eastern Europe).

Draft UN Declaration on the Rights of Indigenous Peoples.
Indigenous peoples, lamented that the Draft Declaration on the
Rights of Indigenous Peoples was not adopted during the Decade.
After the UN Working Group on Indigenous Populations (UN-
WGIP) finished the draft of the Declaration in 1993 this was sub-
mitted to the Sub-Commission for the Prevention of Discrimina-
tion and Protection of Minorities. The Sub-Commission adopted
this draft and sent it to the Commission of Human Rights for elabo-
ration and adoption. It took the Commission Working Group on
the Draft Declaration more than ten years before it finally adopted
this and sent it to the General Assembly. Thus, it was only adopted
by the General Assembly in 2007, way beyond the time frame
under assessment. The UN Human Rights Council adopted the
Draft in 2006. Since it was one of the first decisions of the Council
(which was the successor of the Commission on Human Rights)
there was a great expectation that this will be easily adopted by
the General Assembly. Unfortunately, this was not meant to be.

But from an optimistic view, indigenous peoples have noted
how the Draft Declaration has been adopted as a framework by
many international organizations in addressing indigenous peoples’
issues. UN Treaty Bodies, like the Committee on the Elimination
of Racial Discrimination (CERD), the Committee on the Rights of
the Child and the UN Human Rights Committee and other re-
gional multilateral bodies like Inter-American Court on Human
Rights invoked the Draft in some of the decisions they made. Sev-
eral UN agencies, bodies and programmes cited the Draft as a
framework for their policies on indigenous peoples. For example
the UNDP (United Nations Development Programme) invoked
this when it developed and adopted its Policy of Engagement with
Indigenous Peoples. The UNDP cited that this is one of their re-
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sponses to the call of the International Decade of the World’s
Indigenous People to UN bodies and agencies to increase their
level of work on indigenous peoples. The World Bank used the
draft as a basis for their revision of their original policy on indig-
enous peoples. Three years after the end of the First Decade, in
2007, the UN Declaration on the Rights of Indigenous Peoples
was adopted.

UN Special Rapporteur on the Situation of Human Rights
and Fundamental Freedom of Indigenous People. Indigenous
peoples also hailed the creation of the post of this UN Special
Rapporteur in 2001. The first Special Rapporteur was Prof. Rodolfo
Stavenhagen. He visited at least one of the 10 countries covered
by this assessment—the Philippines. Cadiogan reports how Prof.
Stavenhagen, after a 10-day visit in December 2002, came up
with “a moving report that reflected the human rights situation of
indigenous peoples in the country.” His visit to the Philippines was
his second visit since he was appointed in his post. It is not easy to
get a Special Rapporteur to conduct an official visit to a country
because he has to be officially invited by the government of that
country. This visit to the Philippines happened because Tebtebba
offered to facilitate the process of getting the Philippine govern-
ment to invite him and to work out his schedules which the gov-
ernment, eventually, had to agree to.

Stavenhagen strongly recommended to various actors—includ-
ing the National Commission on Indigenous Peoples (NCIP), the
Commission on Human Rights, the Philippine judiciary and the
executive branch, the academe, UN agencies and NGOS—to en-
hance their work to promote and protect the human rights of
indigenous peoples in the country. He made specific recommen-
dations addressed to the NCIP such as the need to review and
reform the processes used to obtain free, prior and informed con-
sent from the indigenous peoples. This was a common complaint
of the indigenous peoples he met in the regions as well as in the
national consultation held between him and indigenous repre-
sentatives.

When the results of his visit were presented at a debriefing
session with government agencies in Manila, the Chair of the NCIP
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stated that she concurred with all his findings and recommenda-
tions. Unfortunately, the Philippine government’s responses to his
recommendations were still very inadequate. an affirmation that
the government was still generally “insensitive” to the problems
that indigenous peoples face, writes Cadiogan. One significant gain
in this whole endeavor is that there is an official UN report on the
situation of indigenous peoples in the Philippines which has be-
come a main reference for UN bodies and agencies and also for
other stakeholders.

UN Voluntary Fund for the International Decade of the
World’s Indigenous People. Due to the lobby of indigenous
peoples the UN in 1995 set up a Voluntary Fund for Indigenous
for the International Decade of the World’s Indigenous People.
The Fund has since been accepting and administering voluntary
contributions from governments, inter-government and nongov-
ernment organizations, and other private institutions and individu-
als to fund projects during the Decade. The Fund also supports
the activities of the Coordinator of the Decade. Administered by
the Secretary General and the Coordinator of the Decade, the
Fund provides small amounts of money for indigenous peoples’
organizations to implement human rights projects and promote
human rights awareness at the community level. The members of
the Board of Trustees of this fund are indigenous peoples. The
main author of this Overview Chapter is a member of the Board
of Trustees. It ceased to exist after the Decade was over.

The Secretary General reported in June 2004 that the Fund
supported 176 projects proposed, evaluated and implemented
by indigenous organizations in several countries, including
Bangladesh, India, Nepal and the Philippines. Ranging from
US$5,000 to $10,000, grants from the Fund had supported hu-
man rights training sessions, publications on human rights, and
activities aimed at strengthening indigenous peoples’ organizations.

The impact of the Fund is actually part of the assessment of
the Decade. Most countries have pointed that despite the Fund,
awareness of the Decade and its goals was very limited.
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Indigenous Fellowship Program. In 1997, the United Na-
tions Office of the High Commissioner for Human Rights (OHCHR)
established the Indigenous Fellowship Program. This seeks to give
young indigenous women and men the opportunity to gain knowl-
edge in international human rights in general, and about indig-
enous rights in particular. Ultimately, the program seeks to enable
indigenous women and men to help protect and promote the
human rights of their people. The program has so far accepted
more than 75 indigenous fellows from 37 countries. Most of them
are actively promoting the rights of their peoples in their countries
and in the UN system.

After further evaluating the impact of the fellowship program,
the OHCHR found that most fellows had the conviction and the
capacity to promote human rights awareness to their people. But
they were constrained by several factors, one of which was lack of
funds to support them or their organizations when they go back
to their home countries. Thus, several of these fellows are not
working directly for indigenous organizations or movements in
their home countries. There are several, though, who ended up
working with UN bodies, indigenous peoples’ organizations and
networks. The Voluntary Fund gives some priority to projects or
organizations of former fellows but because the grants are small,
these are not sustainable.

Inter-Agency Support Group on Indigenous Issues. Set up
in January 2002, this Support Group is now composed of more
than 30 representatives of various UN agencies, programmes and
funds. It was established mainly to support the work of the UN
Permanent Forum on Indigenous Issues. This is a very important
inter-agency coordination and complementation mechanism. The
members share with each other the work that they do on indig-
enous peoples and they discuss how they can complement each
other and coordinate so that the benefits can be maximized by
indigenous peoples. Before the establishment of the Permanent
Forum, there is no such mechanism existing. Since the Forum
brings together these various bodies during its two-week sessions it
made sense that they self-organize so that their work related to
indigenous peoples can be enhanced. The members now are not
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just limited to UN bodies. There are other multilateral bodies like
the European Commission, the Asian Development Bank, the In-
ter-American Development Bank, the European Commission, the
International Organization of Migration, among others who are
also members. In some regions and countries inter-agency coor-
dination for indigenous peoples’ issues have been established also.

International Day of the World’s Indigenous Peoples. The
UN General Assembly Resolution 49/214 which established the
International Decade also declared 9 August as the International
Day of the World’s Indigenous People, marking the first meeting
in 1982 of the Working Group on Indigenous Populations. The
current assessment found that the 9 August celebration has signifi-
cantly helped people become aware about the Decade, at least in
the various places where it has been observed. The celebration of
this day has intensified after the Second Decade of the World's
Indigenous People was established between 2005-2014. The ex-
istence of the UN Permanent Forum and the Inter-Agency Sup-
port Group on Indigenous Issues has helped raised the profile of
this day in the UN system and internationally. In several countries
inter-agency bodies organize joint activities to celebrate the day.

Studies on Indigenous Peoples. During the Decade, experts
of the Sub-Commission on the Promotion and Protection of Hu-
man Rights undertook several studies on indigenous peoples.
Among these experts were Erica-Irene Daes and Miguel Alfonso
Martinez. Daes in 2001 who did studies on “indigenous people
and their relationship to land” and “indigenous peoples’ perma-
nent sovereignty over natural resources.” Earlier in 1994, she pre-
pared “draft principles and guidelines on the heritage of indig-
enous people,” which was based on a study on the subject she
submitted to the Sub-Commission in 1993.

After a 10-year study, Martinez in 1999 finally released the
final report of his study “Treaties, Agreements and Constructive
Agreements Between States and Indigenous Populations.” This was
a landmark study for indigenous peoples in North America, many
of which have forged treaties between themselves and their colo-
nizers. Critics, however, said the report’s findings failed to acknowl-
edge that there are indigenous peoples in Asia or Africa. Indig-
enous peoples from these regions challenged Miguel Alfonso
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Martinez several times on this conclusion. He agreed that there
are indigenous peoples in the Philippines but he still did not con-
cede for the other countries. For this reason the study did not gain
much support from the indigenous peoples in Asia, Africa and the
Arctic.

OHCHR Evaluation. The Office of the High Commission for
Human Rights in 2004 surveyed various governments and organi-
zations to evaluate their perception about the impact of the De-
cade and 50 responded.

The survey showed 36 percent noted positive changes during
the Decade, citing better access to development projects, improved
information on indigenous rights, strengthened local indigenous
organizations, and increased indigenous participation in local gov-
ernance. But 44 percent felt there the Decade had no positive
effect at all at the community level. A small percentage said the
situation of indigenous communities had worsened.

On whether there had been any improvements at the na-
tional level, 52 percent noted positive changes, referring to the
recognition of indigenous identity and other indigenous rights, better
indigenous representation in political institutions, the multiplica-
tion or strengthening of indigenous organizations, and the cre-
ation of national indigenous institutions. But 44 percent felt much
needed to be done yet, saying few or no changes had occurred at
the national level and that indigenous peoples should be more
involved in political decisions. Some noted a regression in national
policies.

At the international front, 68 percent showed that the De-
cade had brought positive changes such as better access to diverse
international activities, and the exchange of experience and con-
tacts with other indigenous organizations and representatives. Four-
teen percent also said they did not know of the Voluntary Fund
for the Decade and some complained that there was unequal
access to international meetings.
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No Cause to Celebrate Yet

Many positive developments happened at the UN system
during the Decade. But the Secretary General on the Preliminary
Review of the Decade acknowledged that indigenous peoples in
many countries continue to be among the poorest and most
marginalized. Human welfare and poverty indicators confirmed
this. “Although the political will of individual states is essential for
the recognition of the rights and identity of indigenous peoples,
many have contended that the UN system itself did not go far
enough in implementing the objectives of the Decade,” ICIMOD
noted in its 2007 Assessment Synthesis Report of the Decade.

The UN system was unable to meet the objectives of the De-
cade for three main reasons, the details of which were presented
atthe 2003 Asian Consultation on Vienna Plus 10 held in Bangkok.
Firstly, the UN system was unable to organize itself sufficiently well
internally to implement the Decade. For instance, the Decade
was proclaimed in December 1993, but the General Assembly
adopted a Program of Activities only in December 1995. And a
coordinator for the Decade was identified only in 1997.

Secondly, financing was lacking. The Voluntary Fund for the
Decade did not receive enough financial support. From January
1995 to October 1999, the Voluntary Fund received only US$1.1
million, 70 percent of which only three countries contributed,
according to UN records.

Lastly, the UN system itself lacks cohesion. Many of them op-
erate in silos and do not coordinate at all. So the right hand does
not know what the left hand is doing. For so long, the indigenous
peoples’ issues especially in relation to rights have been handled,
in the main, by the Office of the High Commissioner on Human
Rights and the ILO. Many UN agencies, programmes or funds do
not give attention to indigenous peoples’ issues. They deal with
this concern if there are strong pressures from indigenous peoples
or NGOs or even some influential individuals within their institu-
tions for them to do so. Cited as active in working on indigenous
peoples’ issues include the OHCHR, IFAD, ILO, and, in some coun-
tries, UNDP and UNESCO.
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The Decade and Impact at the National Level

As with the various agencies within the UN, some countries
were more aware of the Decade than others. Luong Thu Oanh of
the Center for Sustainable Development in Mountain Areas, for
example, reports that the Socialist Republic of Viet Nam did not
officially declare the 1995-2004 International Decade for the
World’s Indigenous People at the country level. But despite this,
Oanh stresses that Vietnam must be part of the assessment be-
cause key policies and related mechanisms affecting ethnic mi-
norities had transpired during the Decade.

In Southwest China, scholars and government officials inter-
viewed for the assessment were totally unaware of the Decade.
This raises questions about the potential for international instru-
ments to play positive roles in improving recognition of ethnic mi-
norities’ rights and their welfare in the Chinese context, says the
Center for Biodiversity and Indigenous Knowledge.

Also despite the Decade, other countries had denied and con-
tinue to deny the existence of indigenous peoples. One example
is Bangladesh, which the authors of the country’s assessment re-
port say, had continued to follow a racial discriminatory policy
inherited from the Pakistani regime. In spite of this denial, how-
ever, we see the Bangladesh government applying to the UN Vol-
untary Fund for the International Decade to get funds to hold
activities for indigenous peoples. Thus, in the debates on the UN
Declaration on the Rights of Indigenous Peoples, when the
Bangladeshi government uses this argument, the indigenous
peoples ask them why they apply to get grants from the fund.

In Nepal, indigenous nationalities were able to convince the
government to set up an International Year for the World’s Indig-
enous People’s Committee after the UN declared the year in 1993.
But the committee did not organize a single program for indig-
enous peoples during the year. It was indigenous nationalities them-
selves, who formed a committee to initiate programs for the UN-
declared International Year for the World’s Indigenous People.

The various levels of awareness of the Decade are almost simi-
larly reflected in the other countries covered by the assessment. It
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could be said that the Decade hardly made a dent in some coun-
tries, in terms of creating awareness on indigenous peoples’ rights.

During the Decade, the 10 countries, in various degrees, em-
barked on policy and program reforms affecting the lives of indig-
enous peoples’ rights and development. These changes varied from
one country to the other. But these changes could be attributed to
changes in political systems and regimes, the strength of indig-
enous peoples” movements, and the push from some interna-
tional multilateral and bilateral agencies for policy reforms and
program support.

Generally, awareness of the Decade in the various countries
was low. Those who were aware of the Decade were indigenous
representatives and activists, who had the opportunity to partici-
pate in various UN-sponsored meetings and trainings. Other in-
digenous activists and representatives who had actively engaged
with governments for the concerns and rights of indigenous peoples
were also very much aware of the Decade. But this awareness was
more concentrated in the cities or in communities with large num-
bers of indigenous peoples. At the grassroots level, the average
indigenous person’s awareness of the Decade was so low. Only
those who are members of indigenous peoples’ organizations or
networks are the ones who would have that knowledge.

Reports from many countries disclosed that the workshops
and meetings held for the present assessment were often the first
time that indigenous peoples, including some people in govern-
ments, learned of the Decade.

Lack of awareness of the Decade could be attributed to sev-
eral factors. One was lack of funds for awareness-raising drives.
Second, governments who are suppose to be the ones who should
disseminate decisions taken by the General Assembly could not
care less. But it was also pointed that even some indigenous activ-
ists are not conscientiously updating their constituencies on such
developments.

Still, there were positive impacts. The heightened awareness
of indigenous peoples” issues at the international level had gradu-
ally, if not slowly, percolated into the national level. The creation
of the UN Permanent Forum on Indigenous Issues enabled indig-
enous representatives to come together and created spaces for
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them to dialogue with their governments. In the process, indig-
enous peoples strengthened their own solidarity and network, thus
raising their confidence to assert their rights. Activists are more
active in putting more pressure on their governments to account
for social injustices and human rights violations against indigenous
peoples and to provide redress for these. Most of the times, though,
victims or their families hardly get any redress.

It is important to note that some countries, which had long
been denying the existence of indigenous peoples, had begun
acknowledging not only indigenous peoples’ existence but also
their contributions. On Indigenous Peoples’ Day in 2000, the then
Prime Minister of Bangladesh, Ms. Sheikh Hasina, for example,
told the Sanghati magazine that the country was home to two
million indigenous peoples. On the same occasion in 2003, the
current Prime Minister Begum Khaleda Zia also acknowledged the
“significant contribution” of indigenous peoples to the liberation
war and to the country’s welfare, the same magazine reported.

Regional and National Networks and Programmes

That various national and regional indigenous peoples’ net-
work and institutions emerged or increased their activities in the
course of the Decade also showed increased level of solidarity
among indigenous peoples in Asia. Other UN bodies and
programmes the UNDP through its Asia-Pacific Bureau, estab-
lished the Regional Initiative on Indigenous Peoples” Rights and
Development (RIPP) which was based in Bangkok at the UN Cen-
ter.

The regional and national networks and institutions which were
formed or further strengthened are as follows:

* Asia Indigenous Women’s Network (AIWN) - Asia-wide;
* Asia Indigenous Peoples’ Pact (AIPP) - Asia-wide;

* Asian Indigenous and Tribal Peoples Network (AITPN) -
Asia-wide;

* Assembly of Indigenous and Tribal Peoples (AITP) - Thai-
land;
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* Bangladesh Adivasi Forum - Bangladesh;
* Cordillera Peoples Alliance - Cordillera region, Philippines;

e Kalipunan ng mga Katutubong Mamayan ng Pilipino
(KAMP) - Philippines;

* Koalisyong Katutubo at Samahan ng Pilipinas (KASAPI) -
Philippines;

* Indigenous Knowledge and Peoples (IKAP) - China, Burma,
Cambodia, Laos, Vietnam and Thailand (or what are col-
lectively called Mainland Montane Southeast Asia or
MMSEA);

* Aliansi Masyarakat Adat Nusantara (AMAN, Indigenous
Alliance of the Archipelago) - Indonesia;

* Indigenous Peoples’ Forum - Cambodia;
* Nepal Federation of Indigenous Peoples (NEFIN) - Nepal;

* Tebtebba (Indigenous Peoples’ International Centre for
Policy Research and Education) - Global;

* Thirteen Tribes Forum and Thai National Assembly of Tribal
Peoples - Thailand;

e Tribal Women’s Network - Thailand.

These networks and organizations are proofs of the enhanced
capacities of indigenous peoples to self-organize and make better
impacts at the national, regional and international levels. Tebtebba
and AITPN have acquired consultative status with the UN Eco-
nomic and Social Council within the Decade, which means they
can enjoy the privileges of NGOs with such status. Some have
since been helping provide information on situations of indigenous
peoples, which became part of the proceedings and reports of the
UN system; thus, making these more widely available to more
people. Tebtebba has been cited on this regard. Tebtebba has also
been actively engaged in participatory research, policy and situa-
tion analysis of indigenous peoples, policy advocacy, and educa-
tion and training at the national, regional and global levels. Its
work in deepening the research and analysis on free, prior and
informed consent and blazing the path in pushing for this as a
right for indigenous peoples at the national and global levels was
instrumental in the gains achieved around this area.
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Each of the other networks and organizations cited above had
made their mark in their own chosen field and mandates, be it at
the national, regional or global levels. The Indigenous Alliance of
the Archipelago or AMAN of Indonesia, for example, has done
significant policy advocacy and program work, including strength-
ening indigenous forest and resource management. In a short time
since it was established in 1999, it expanded very fast because
many indigenous communities wanted to become members of
the network. The Nepal Federation of Indigenous Nationalities or
NEFIN played a prominent role in organizing programs, rallies and
processions to help other indigenous peoples in Nepal become
more aware of their rights. The Asian Indigenous Women’s Net-
work or AIWN has embarked on important activities to engender
the indigenous peoples’” movements and organizations and build
up women'’s organizations. It was during this time when training
activities were held to share with the members the draft UNDRIP
and the significance of this on women. It held the Second Asian
Indigenous Women'’s Conference in May 2004. This process led
towards the formulation of a modest programme of action which
was aimed at strengthening the indigenous women'’s networks and
organizations in Bangladesh, India, Nepal, Thailand, Indonesia,
Philippines and Taiwan. It was during this conference that work
among indigenous women in Viet Nam and Cambodia were also
agreed upon. AIPP has further consolidated itself and has be-
come a key player on indigenous peoples issues within the region.

It has to be noted that many of these organizations, networks
or institutions sustained their existence because of support from
donors both from governments and non-government bodies.
Donors include bilateral donors like DANIDA (Denmark), the
United Kingdom DFID (Department for International Develop-
ment), etc. There are also church-related donors such as Bread
for the World and EZE/EED (Evangelische Entwickliingdienst, e.V),
MISEREOR in Germany or CEBEMO or ICCO in the Netherlands ,
Christian Aid in the UK which have provided resources for indig-
enous peoples’ organizations. Non-church related donors like
NOVIB in the Netherlands, For Foundation, Heinrich Boell Foun-
dation, among others also provided support. Such support has
allowed these organizations or institutions to do their training and
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education on indigenous peoples’ rights, organizing and to do policy
advocacy work during the Decade.

But despite the work of these indigenous organizations and
networks, their impact remains limited as far as influencing na-
tional development and political agendas. The processes done at
the national level to present the results of these researches were,
in fact, one of the first ones which brought indigenous representa-
tives and government officials together.

Similarly, better solidarity and unity, although quite ideal, have
yet to be achieved, considering undercurrents of what ICIMOD
calls “issues of exclusion and inclusion” among various networks.
But, as had been suggested, awareness of these undercurrents
and transcending them may vyet lead to better working relations
and ultimately, better impact.

Media’s Role. The role played by the media in covering the
issues and concerns of indigenous peoples during the Decade could
not be ignored. But while media coverage of indigenous issues
increased compared to earlier decades, there were still limitations
because of several factors.

In Bangladesh, for example, the mass media did their role in
covering evictions of indigenous peoples, killings of indigenous lead-
ers protesting against eviction, and other human rights violations
in the Chittagong Hill Tracts. In fact, media coverage of indigenous
issues increased in recent years and more and more journalists
have become more aware of indigenous issues, even giving more
space to support the CHT Peace Accord. But a form of censorship
continues to stifle the free flow of information as the Bangladeshi
government has since banned foreign and local journalists and
tourists to visit the Hill Tracts.

The Bangladeshi government also has its own journalists orga-
nized into a press club, newspapers and magazines, book pub-
lishing outfits and radio-television networks to counter whatever
has been coming out from the Hill Tracts.

The situation in Bangladesh was almost the same in the other
countries, although some governments had been more repressive
than others in terms of press freedom.
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There were also other factors such as the role business plays
in media coverage. The coverage of indigenous peoples displaced
from mining and other development projects, for example, could
be well-covered by alternative media outfits, but not in commer-
cial media outfits in which mining companies were among the big
advertisers.

That most media outfits are mainly event-oriented was an-
other factor in the lack of depth and breadth of media coverage
of indigenous peoples. Indigenous activists, for example, become
prominent news sources only when a dramatic event such as a
regime change occurs. Ideally, coverage and reportage of indig-
enous peoples’ issues should continue even after a critical event
such as a massacre or forced displacement of communities. But
this was not the case as the media had to jump from one big event
to another.

The domination of the media by non-indigenous people was
another factor. A high illiteracy rate among indigenous communi-
ties and the use of foreign or mainstream languages had also barred
indigenous peoples from entering the media profession.

But there were some good news during the Decade. Many
indigenous peoples’ organizations embarked on their own publi-
cations and radio outfits using their own languages.

Still, the various country reports showed that much needed to
be done in improving media coverage. One area of capacity-build-
ing support indigenous peoples identified was to sensitize journal-
ists to indigenous issues and to train indigenous peoples them-
selves on how to influence the media.

The Judiciary. The judiciary, if independent from the execu-
tive branch, could play an important role in upholding indigenous
peoples’ rights. In the Philippines, the judiciary was tested in 1998
when two prominent figures—a retired Supreme Court justice and
a lawyer—filed a petition seeking to declare as unconstitutional
the newly enacted Indigenous Peoples Rights Act of 1997 or IPRA.
Despite its flaws, the IPRA, which based most of its framework
from the Draft Declaration on the Rights of Indigenous Peoples
and other UN human rights instruments, has been billed as a
model law.
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Philippine indigenous communities were only relieved when
the Supreme Court in December 2000 finally dismissed the peti-
tion to declare the IPRA as unconstitutional. The petitioners on 22
December 2000 moved that the high court reconsider their peti-
tion, but the Supreme Court en banc resolved to deny the motion
on 21 September 2001.

The Philippine Supreme court could not be totally regarded
as independent because the presidential office would appoint to
the high court people, who would tend to bow to the interests of
the executive office. But the Constitution at least provides that the
judiciary should be independent from the two other government
branches—the executive and the legislative. Not in other coun-
tries such as Bangladesh where the judiciary has yet to be sepa-
rated from the executive.

On a positive note, the judiciary could be tapped to support
indigenous peoples’ desire to legitimize or mainstream their cus-
tomary laws and indigenous justice system. There were some cases,
for instance, where the judiciary could work in favor of indig-
enous peoples’ rights and interests as shown in some countries
such as India and, surprisingly, Bangladesh. The Bangladesh high
court upheld customary law in a dispute over the succession of
the Bohmong circle in the Chittagong Hill Tracts.

But there was much to be desired in many countries where
the judiciary might have helped inquire into human rights viola-
tions in indigenous communities but the perpetrators have gone
unpunished. The judiciary in many countries was also helpless in
intervening for indigenous communities where governments had
granted mining permits and leases to multinational mining com-
panies to extract mineral resources.

Land and Resources

The common thread of indigenous peoples” survival is their
land and natural resources. They live off their land and resources
so cutting them off from their lands and resources would be tan-
tamount to genocide. This form of genocide or what some indig-
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enous peoples’ organizations call “development aggression” had
become the common threat to the very lives, security and health
of indigenous communities in Asia.

The 10 country reports all cited many indigenous communi-
ties alienated from and dispossessed of their rights to their ances-
tral territories and resources. And the common culprits were mul-
tinational mining corporations, logging firms, plantation projects
and even government-supported projects such as big dams and
ecological parks or forest reserves and national parks or protected
areas.

Asian governments had allowed wide swaths of indigenous
peoples’ territories for extractive industries such as mining as a
result of neo-liberal economic policies in which multinational com-
panies were invited and provided incentives to invest on these
industries. Multinational mining firms, for example, were given
incentives such as tax holidays, full repatriation of profits and big
areas to explore and mine. In the Philippines, under the Mining
Act of 1995 the mining corporations are allowed to displace the
people in the communities which they plan to mine (easement
right). In balance, though, the Act says that the free, prior and
informed consent of the indigenous peoples affected should be
obtained before the company can explore and extract the miner-
als.

While most, if not all, of the 10 countries share the conse-
quence of neo-liberal economic policies, one cause of land alien-
ation and dispossession stands out in a few countries such as In-
dia, Bangladesh and Indonesia—immigration. Often supported
also by government policy, immigration into indigenous commu-
nities had been encouraged to make the original inhabitants the
minority in their own ancestral territories. Once “minoritized” and
eventually divided, these indigenous communities would become
more vulnerable and powerless to defend and uphold their rights.

With their long experiences of alienation and dispossession,
indigenous peoples all the more pushed for their right to deter-
mine what development form was best for them. This is what they
call the right to self-determination. Side by side with this, Asian
indigenous peoples had been advocating for the recognition of
their collective rights.
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Some countries had tried to experiment on policies and pro-
grams, which would supposedly encourage indigenous commu-
nity participation in managing resources such as forestry. But some
country reports reveal that programs such as community forestry
had done more harm than good. It was shown that in Nepal com-
munity forestry could displace indigenous peoples from the very
land they occupy. The land maybe legally accessible to Nepal in-
digenous communities, but they have been forced to use it for
permanent forestry instead of traditional purposes.

As a result of the advocacy of indigenous peoples, many Asian
governments had passed laws and instituted policies governing land
and resources. Some of these laws and policies, although full of
loopholes and limitations, sought to address the issues raised by
indigenous peoples. But some typifies the classic case of the gov-
ernment giving something from its right hand only to be taken by
the left hand.

A mining law in Indonesia, for example, has one provision,
which includes a clause on “community development” and the
recognition of indigenous rights. But it is not clear how this clause
can be implemented. In fact, it was noted that the State has prac-
tically transferred its constitutional duty of protecting the rights of
vulnerable groups to the private sector.

Another case is the Philippines, which boasts of its Indigenous
Peoples Rights Act or IPRA. Whatever gains indigenous peoples
attained from the IPRA, these could be wiped the Mining Act of
1995, which was mentioned earlier.

In many countries, indigenous peoples virtually have no rights
to their lands and forests, which are owned by the State. This was
particularly so among indigenous peoples in Thailand. The hill
tribes or indigenous peoples thus suffer from double jeopardy
because, besides having no rights to their forest settlement, they
are also not granted citizenship and are thus denied other rights
accorded to Thai citizens. In Southwest China, ethnic minority
villagers now have to pay the government for use of timber from
the forests, which they have successfully protected for decades.

Also in Southwest China, ethnic minorities have difficulty se-
curing their rights over their resources because of the vested inter-
ests of officials in various agencies. “Since various government agen-
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cies at different levels all have their own interests in relation to
development projects, and because power relationships within the
government system are complex, how ethnic minorities can use
policy, regulatory and legal means to secure their rights over natu-
ral resources and to realize their rights in development planning is
a complex question,” reports the Center for Biodiversity and In-
digenous Knowledge in its assessment report.

In Viet Nam all lands are owned by the State and allocated to
households for forestry and farming, a situation that looks ideal.
But many indigenous peoples called “ethnic minority groups” lack
the ability to invest so they are excluded from a large share of land
allocation.

One of the enemies of indigenous peoples in other countries
is right in their own communities. This is what the report from
India calls “indigenous landlordism” in which many cases of com-
munal lands had been privatized through government bank loan
policies and programs, which promote cash crops. These policies
and programs had been manipulated by schooled local indigenous
elites to their own advantage.

Language and Literacy

In the course of their history, Asian indigenous communities
had lost some of their local languages as foreign colonizers or more
dominant ethnic groups imposed their languages. These imposed
languages became the main language of communication and in-
struction in schools and offices. In the name of nation-building,
Asian countries had also pushed for one-national-language poli-
cies.

It turned out that imposed or borrowed languages had made
learning difficult for indigenous children, thus contributing to higher
dropout rates. Some governments had tried to respond to this
dilemma by adopting the advocacy for bilingual instruction. But
the advances on this vary from one country to the other.

Similarly, the 10 country reports acknowledge that even with
bilingual instructions, various local languages have disappeared or
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in the brink of disappearing. They all admit that once this hap-
pens, the diversity or varied nuances of culture and traditional
knowledge attached to a certain local language would also even-
tually vanish.

Some countries are aware of the consequences of the loss of
local languages. To their credit, some countries have initiated ef-
forts to preserve local languages. The government-run Radio Nepal,
for example, broadcasts five-minute news bulletins in various lan-
guages.

Translating Awareness into Laws, Policies and Programs

In terms of translating awareness on indigenous rights into
laws, policies and programs, the Philippines has often been cited
as a model of some sort. For one, the country was the first to
recognize the rights of indigenous peoples in its 1987 Constitu-
tion. Such recognition was the constitutional basis of the Indig-
enous Peoples Rights Act of 1997. But whether the Philippines has
truly implemented the spirit of what has been provided for in
both the Constitution and the IPRA is another matter. Still, the
Philippines has been credited for its legislative advances in terms
of instituting recognition of indigenous peoples’ rights.

On the other hand, most states had difficulty recognizing even
the term “indigenous” and much more so with “peoples.” So they
would settle for tribal, hill tribes, ethnic minorities, small socio-
economic groups, highlanders, adivasi, and so on.

Many states also have been reluctant to accept the notion of
self-determination and the recognition of collective rights. They
just could not appreciate that self-determination simply refers to
the right of indigenous peoples to be able to identify what is best
for their own development and welfare. They look at self-deter-
mination for indigenous peoples as a threat to national sover-
eignty and territorial integrity.

Still, there have been windows of opportunities of engage-
ment with governments. At the international level, the creation of
the UN Permanent Forum on Indigenous Issues has prompted
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states to engage with indigenous peoples. It also helped that many
states are signatories to international conventions and treaties,
which impact directly or indirectly on the rights of indigenous
peoples. But, as will be explained in the next sections, there is still
a long way before states will truly comply with their obligations to
these international conventions and treaties.

At the national level, Asian governments, in various degrees,
have responded to the needs and concerns of indigenous peoples,
who, in some countries, are categorized as part of “vulnerable
groups” or sectors. These responses include policies and programs
seeking to help alleviate the poverty and marginalization of these
vulnerable sectors, which include indigenous peoples.

Similarly, as a result of at least four factors, various national
laws and policies were enacted to safeguard and uphold rights of
indigenous peoples. Firstly, changes in political regimes had cre-
ated new political spaces through which indigenous peoples could
engage with their governments. Secondly, more and more Asian
governments had stressed on equity and social inclusion in devel-
opment, thus involving concerned sectors or stakeholders, includ-
ing indigenous peoples. Thirdly, more governments had found it
urgent to resolve identity-related conflicts arising from socio-eco-
nomic and political marginalization. Finally, the long and persis-
tent struggles of indigenous peoples and how they had been ar-
ticulating their issues and concerns both at the national and inter-
national arenas finally paid off.

Trends in decentralized and participatory governance also
paved the way for indigenous peoples to put forward their policy
advocacies. This led to indigenous peoples’ participation in natu-
ral resources management such as in community-based forestry
management. But there were still problems. In the Asian context,
prerogatives of economic growth driven by economic liberaliza-
tion and globalization led to policies, which proved disastrous to
indigenous peoples. This could be seen in various laws on mining,
forestry and even marine resources.

Between 1995 and 2004 NCGOs, indigenous peoples’ organi-
zations, international development agencies, including the UN,
and governments launched programs and projects to help em-
power indigenous peoples and to provide or enhance their liveli-
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hoods. But these programs and projects could not be totally at-
tributed to the declaration of the Decade. The specific programs
implemented in relation to the Decade were largely the initiative
of indigenous peoples’ organizations, NGOs and which managed
to gather support from bilateral and multilateral donors and agen-
cies. There have been a few private philantrophic donors who
also supported some indigenous peoples’ organizations to do more
programme and project work in their communities.

International Conventions and Treaties

Most Asian states are signatories to various international hu-
man rights instruments such as the International Covenants on
Civil and Political Rights and Economic, Social and Cultural Rights,
the International Convention on the Elimination of all forms of
Racial Discrimination, the Convention on the Elimination of all
forms of Discrimination against Women (CEDAW), Convention
on the Rights of the Child, among others. Among the 10 countries
surveyed, except for Bhutan, all the rest ratified these legally —
binding international laws. Some of them have even translated
these into national legislation. If the rights contained in these con-
ventions and treaties were respected, protected and fulfilled then
indigenous persons can enjoy these rights as well. Unfortunately,
the reality is very different. Which means that much more work
needs to be done to get governments to adhere to their obliga-
tions to these international laws. Table 2 shows which States signed
some of these international treaties.
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In spite of the fact that 10 states are not implementing in any
satisfactory way these treaties it does mean that these are useless.
The indigenous activists and leaders—who participated in training
programs, conferences and related activities organized for the De-
cade which were initiated and organized by indigenous organiza-
tions like Tebtebba and bodies like the OHCHR—have come to
appreciate more the relevance and potential of these various con-
ventions and treaties in terms of protecting their rights.

The 10 Asian Countries and their Constitutions

How indigenous peoples are labeled in the Constitutions of
their countries apparently shows how they are treated by their
governments.

The Constitution of Bangladesh, for example, refers to indig-
enous peoples as “backward sections of citizens.” Such label in-
vites both good and bad consequences. On the one hand, the
label suggests that as “backward sections of citizens,” indigenous
peoples in Bangladesh need more attention so they can move
forward with the rest of the population. On the other hand, the
label tends to deride the status of indigenous peoples.

Despite such labels, Bangladesh’s Constitution offers some
opportunities through which indigenous peoples can engage with
the government. The Constitution, for instance, provides for par-
tial autonomy in governance for the Chittagong Hill Tracts. So af-
ter a Peace Accord was signed in 1997, a Ministry of Chittagong
Hill Tracts Affairs, Chittagong Hill Tracts Regional Council, three
Hill District Councils, and a Land Disputes Commission were set
up. But these bodies for partial autonomy have yet to deliver their
functions and fulfill their mandates.

The 1993 Constitution of Cambodia also has no special pro-
visions for indigenous peoples. But it has two articles, which indi-
rectly cover the rights of indigenous peoples. Article 31 recognizes
and respects human rights as defined in internationally accepted
human rights standards. Article 32 provides that Khmer citizens
are all equal before the law “regardless of their race, color, sex,
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language, beliefs, religions, political tendencies, birth origin, social
status, resources, and any position.”

In China all ethnic groups, including the dominant Han, are
considered indigenous. The government instead uses “ethnic mi-
norities.” Before the term used was “minority nationalities.” This
has been downgraded to ethnic minorities, however, which is de-
liberate political decision to counter the assertion by these peoples
of their right to self-determination. On balance, the government
participates in tackling issues affecting indigenous peoples. Minori-
ties also have equal constitutional rights and are represented in
the People’s Congress and in the State Ethnic Affairs Commission.

Similarly, China has a Minority Area Autonomy Law, which
grants certain rights to ethnic minorities. But the law has proved
ineffective for lack of political power and representation held by
ethnic minorities. Power still rests solely in the Communist Party
system, which does not require leaders to be from ethnic minori-
ties. At the People’s Congress, the ethnic minority representatives
are government employed officials. Although these officials be-
long to ethnic minorities, it was pointed that it would have been
better if other ordinary minority villagers, not already employed
officials, become the representatives.

The government of India neither uses indigenous. It instead
refers to indigenous peoples as “Scheduled Tribes” as stipulated in
Article 342 of the country’s Constitution. These tribes since 1950
have been “scheduled” in specific areas and are thus recognized
as Scheduled Tribes only in those areas. The Constitution protects
the rights of Scheduled Tribes, but these tribes have yet to be fully
empowered and emancipated. For example, the problem of com-
munity land not being recognized by the state law system remains
a fact of life in Northeast India. They are also referred to primitive
and backward tribal groups (PTGs). There are several tribes or
peoples who are not included in the government list of Scheduled
Tribes. Those who got excluded are working to get themselves into
the list but this is not happening.

The 2001 Constitution of Indonesia is considered better than
the 1945 Constitution. At least the new Constitution adopts many
of the Universal Declaration of Human Rights and requires the
State to protect the basic rights of its citizens, including indigenous
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peoples. But the Constitution attaches conditions to the recogni-
tion of indigenous peoples’ existence and rights. For instance, Ar-
ticle 18B(2) provides for the recognition and respect of indigenous
peoples and their traditional rights but the recognition must be “in
accordance to societal development and the principles of the
Unitary State of the Republic of Indonesia...” The country, which
faces secessionist and autonomy movements, is overly cautious
about granting indigenous peoples rights. This leads to a situation
that has proved more detrimental to indigenous peoples.

Nepal at the time of this assessment was in the thick of recon-
struction and political transformation because of regime change.
But indigenous peoples have since been using this time to push for
their representation in the new regime. Currently, the interim gov-
ernment follows an “ad hoc” Constitution, which provides for the
recognition and respect of rights of everyone—women,
marginalized peoples, and indigenous peoples or Janjatis. The in-
terim government has also pledged to create a federal system,
which can ensure wider representation from the people. As pro-
vided for by Article 25.3 of the still-to-be-amended 1990 Consti-
tution, Nepal reserves seats for indigenous peoples in education
and government employment. But for a long time this has only
been good on paper.

In the Philippines, indigenous peoples are now currently re-
ferred to as “indigenous cultural communities/indigenous peoples”
in the 1987 Constitution and in the Indigenous Peoples Rights Act
of 1997 or IPRA. The Constitution protects the rights of indig-
enous cultural communities to their ancestral lands. The Constitu-
tion also recognizes, respects, and protects the rights of indigenous
cultural communities to preserve and develop their cultures, tra-
ditions, and institutions, which shall be considered in formulating
national plans and policies.

The Constitution of Thailand does not specifically refer to in-
digenous peoples. But Article 46 provides that people who have
settled down as a community shall have the right to conserve and
revitalize their traditions, wisdoms, art, and culture. They shall
also participate in managing, maintaining, and making use of the
natural resources and environment through ecological and sus-
tainable ways. But there are no implementing rules or enabling
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laws to implement Article 46. That many indigenous peoples or
highlanders are not given citizenship status also makes this article
inutile.

Indigenous peoples in Vietnam are also referred to as “ethnic
minorities” in the 1992 Constitution. Among other items, the Con-
stitution, particularly Article 5, maintains a policy of “equality, soli-
darity and mutual assistance among all nationalities, and forbids
all acts of national discrimination and division.” The State likewise
commits itself to “a policy of comprehensive development and
gradually raising the material and spiritual living conditions of the
national minorities.”
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Multilateral and Bilateral Agencies

The 10 countries assessed are recipients of one or more among
various multilateral and bilateral agencies. These include the World
Bank, Asian Development Bank, United Nations Development
Program or UNDP, International Fund for Agricultural Develop-
ment or IFAD, and other agencies such as United Nations Educa-
tional, Scientific and Cultural Organization or UNESCO, Danish
International Development Agency or DANIDA, and the Norwe-
gian Agency for Development Cooperation or NORAD.

During the Decade, these agencies either formulated institu-
tional policies or revised existing ones for their work in indigenous
communities. Many of these policies, however, have yet to be
further revised to be more appropriate for and friendly to indig-
enous peoples.

The 10 country reports assessed the policies of these multilat-
eral and bilateral agencies as applied to the indigenous communi-
ties where they supported various development projects.

Among other measures, the World Bank'’s policy of undertak-
ing “free and prior informed consultation” instead of “free and
prior informed consent,” for example, has been widely criticized.
This was more so because the policy directly links to the issue of
land rights of indigenous peoples.

Generally, the good news was that there was a marked im-
provement among multilateral and bilateral agencies in terms of
developing policies for engagement with indigenous peoples.
Thanks to indigenous peoples themselves, who, in various parts
worldwide, have risen up in protest against disastrous projects such
as big dams and other development projects funded by these
multilateral and bilateral agencies.

But some indigenous respondents interviewed for the assess-
ment of the Decade claimed that these policies were not always
followed.
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Overview
Policy and Poverty

’

Poverty Reduction. “Policy reduction,” which was later re-
placed with “poverty alleviation,” became a catch-phrase within
the Decade. Almost every government in Asia has talked about
reducing poverty after the International Monetary Fund and the
World Bank in 1999 embarked on what they called “poverty re-
duction strategy papers.” Intended to help governments detail
country-based strategies to reduce poverty, these strategy papers
also seek to connect national public conduct, donor support and
the development results required to meet the United Nations’
Millennium Development Goals or MDGs.

The strategy papers contain the macroeconomic, structural
and social policies and programs a country needs to follow over a
number of years to encourage broad-based development and to
reduce poverty. The strategy papers also include external financ-
ing needs and related sources of funding. Indigenous peoples are
covered by the strategy papers as they belong to the poor and
vulnerable sectors.

These strategy papers became the bases of drafting national
policies in various countries in relation to achieving the Millen-
nium Development Goals. In some countries, indigenous peoples
were able to intervene in helping draft these policies. But there
was much to be desired in the final policies that came out. In
Bangladesh, for example, the national poverty reduction strategy
paper acknowledges the presence of ‘adivasi’ or indigenous
peoples, but it had no separate allocations for indigenous peoples
in the last two national budgets.

In Viet Nam, the participation of ethnic minorities in drafting
the national strategy paper was insignificant. In Nepal, indigenous
peoples complained that many of their inputs were disregarded.

Programs and Projects. It was noted that during the Decade,
non-UN international development agencies have supported more
projects than UN agencies. These included the World Bank, Asian
Development, and the development assistance arms of various
rich countries. Again, one of the feedbacks of indigenous peoples
in relation to these programs and projects was that they did not
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always take into account the particular needs and cultures of in-
digenous communities.

Some development projects funded by these agencies have
helped provide livelihoods and helped increase incomes and speed
up transportation of goods and people in indigenous communi-
ties. But according to feedbacks, whatever benefits brought about
by the projects were wiped out by neo-liberal economic policies
being advanced by the GATT-WTO. One example was the Cordil-
lera Highland Agricultural Resource Management Program or
CHARM in northern Philippines, which the ADB and IFAD jointly
funded.

The CHARM helped increase incomes and helped improve
the social well-being of many recipients. But the government, as
prescribed by the GATT-WTO, allowed the importation of tem-
perate vegetables, almost killing a local vegetable industry sup-
porting thousands of farmers.

Moving Forward

Indigenous peoples in Asia can learn vital lessons that emerged
from the assessment. One of these is the need for indigenous
peoples to keep on engaging with their governments, putting to
maximum use and advantage whatever spaces opened for en-
gagement. Another is for indigenous peoples in Asia to continue
sustaining, if not improving, the solidarity they developed in the
course of the Decade and the decades before.

The assessment also provided various ways by which indig-
enous peoples in the 10 countries could move forward as they
continue their struggles in the Second International Decade of the
World’s Indigenous People. When the researchers and partici-
pants of the assessment finally met in Kathmandu, Nepal in No-
vember 2006 to finalize their work, they were able to push for
various recommendations, which can help future actions. These
recommendations included the following (also contained in
ICIMOD'’s Assessment Synthesis Report, 2007):
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For Thematic Areas

Health

* Provide more support for culturally appropriate and func-
tioning health-care centers and local healers and (im-
proved) traditional healing systems in indigenous peoples’
areas.

* Provide more education on preventive and curative health
care.

Education

e Promote multi-lingual and intercultural education to pre-
serve indigenous peoples’ languages and cultures, and fa-
cilitate indigenous peoples” access to education.

Capacity-building
* Strengthen and legally protect indigenous organizations,
consistent with international human rights standards.

e Establish and support indigenous peoples” own media.

* Provide research facilities to answer indigenous peoples’
questions, address their concerns, and improve their tra-
ditional farming, natural resource management, and health
systems.

* Prepare registers of biodiversity and related indigenous
knowledge, and work out a benefit sharing system for
intellectual property rights collectively with indigenous
peoples.

For the UN and International Agencies

* Provide financial and technical support for indigenous
peoples and indigenous peoples’ organizations to develop,
implement, and monitor programs and projects.

*  Build the capacity of indigenous peoples and indigenous
peoples” organizations to use and monitor national and
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international instruments to promote and protect indig-
enous peoples’ rights (i.e., human rights violations, dis-
crimination).

Establish new mechanisms and support existing ones to
actively promote awareness raising, capacity-building, and
the translation of relevant documents into local languages
for indigenous peoples and indigenous peoples’ organi-
zations.

Promote culturally-sensitive poverty alleviation and/or
development programs.

Set up activities on sharing and learning for non-indig-
enous persons, governments, civil society, and media on
indigenous issues in order to raise awareness and recogni-
tion of cultural diversity (particularly about indigenous
peoples).

Build networks among indigenous peoples (mountain,
coastal, and so on) which also reach the grassroots, and
strengthen existing ones.

Ensure stronger emphasis on the self-determination of
indigenous peoples.

For States

48

Collect disaggregated data to develop and refine indica-
tors of poverty and development for indigenous peoples.

Develop contextual definition of the term “indigenous
peoples” at national levels.

Stop development-induced displacement and rehabilita-
tion.

Stop the militarization of indigenous peoples and their
areas.

Ensure the equitable political representation of indigenous
peoples.

Increase budget allocations for indigenous peoples’ inter-
ests and find ways to monitor these.
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* Recognize traditional and ancestral land rights.

¢ Prevent the “commodification” of cultures in the name of
tourism.

* Pursue activities from a gender-sensitive perspective.

Conclusion

On the whole, it can be said that the International Decade of
the World’s Indigenous People helped raise the awareness of the
dominant society, States and the international community of the
situation of indigenous peoples in the 10 Asian countries which
were subjects of this research project. It is fair to say that the gains
were more on the global level than the regional or national levels.
One of the key gains is the great advance in the efforts to establish
the minimum international human rights standards which will help
in promoting the dignity and survival of indigenous peoples. These
are the processes around the drafting and negotiations of UNDRIP.
While the UNDRIP has not been adopted during this period the
processes towards the eventual adoption in 2007 were set in
motion.

It was within this period also when policies on indigenous
peoples were developed, adopted or revised by some UN bodies
and agencies. Even some bilateral donors developed their own
policies on indigenous peoples. While the money allotted for in-
digenous peoples were not very big, it is without any doubt, that
contributions from public and private funds which went directly
to indigenous peoples helped increase the visibility of indigenous
peoples.

Furthermore, spaces were establishes which gave access to in-
digenous peoples to the international arena. The UN Permanent
Forum on Indigenous Issues is one of the major achievements of
the Decade. Without this space it would have been harder to
build upon the gains achieved within the ten year period. The UN
Commission on Human Rights Working Group on the Draft Dec-
laration was another space which was used by indigenous peoples
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to network among themselves and to jointly contribute in getting
the UNDRIP finalized.

There are also gains at the national level in the 10 countries
subjected to this assessment. While these may not be very signifi-
cant, these are baby steps towards bigger achievements. Most of
these were due to the increasing strengths of indigenous peoples’
movements and the support they gathered from those who un-
derstood and sympathized with their situation. The Decade is one
factor which led to the establishment of more indigenous peoples’
formations within the countries. The existence of the Forum and
the UN Working Group on the Declaration as well as the UN
Working Group on Indigenous Populations provided the venues
for indigenous activists and leaders from all the parts of the world
to come together. One cannot underestimate the role these spaces
played in cementing unities among indigenous peoples who are
very diverse. Such unity building is crucial to get the different States
to agree to set up the Forum and eventually adopt the UNDRIP.

Clearly much more work needs to be done to substantially
change the situation of indigenous peoples. This includes getting
the States to comply with their human rights obligations and to
regulate the behavior of corporations which are also contributing
in the expropriation of indigenous lands, territories and resources.
All of the 10 States in Asia have to show more political will to
protect, respect and fulfill the individual and collective rights of
indigenous peoples in their territories. One decade is not enough
to do this and thus a Second Decade has been declared again by
the UN General Assembly. It is our hope that when an assessment
of this Second Decade is done there will be greater changes com-
pared to what has been seen so far.
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Analysis of Laws and Policies in the
Philippines Concerning Indigenous Peoples
within the International Decade of the
World’s Indigenous People (1995-2004)

Aida Priscilla T. Cadiogan

I. Introduction

Indigenous peoples worldwide are distinct peoples bound by
their common worldview that their lands and resources that they
have occupied and used since time immemorial have been given
and entrusted to them by one Supreme Being for everyone to use,
cultivate, sustain and live on. Therefore, these lands are commu-
nally-owned and communally-managed. More often than not, this
concept of land is contradicted by laws and policies introduced by
governments and other entities which has been the basic cause of
conflicts among the indigenous peoples, governments and other
actors, as we have seen in many cases worldwide. In the Philip-
pines, this contradiction is clearly captured in the words of a re-
nowned leader of the Igorots in the Cordillera, Macli-ing Dulag,
Village Chief in Kalinga, as he defended his people in a protest
against the Chico River Dam Project in the 1970s, when he said:



You ask if we own the land. And mock us. ‘Where is your
title?” When we ask the meaning of your words, you answer
with taunting arrogance, ‘Where are the documents to
prove that you own the land?¢’ Title. Documents. Proof (of
ownership). Such arrogance to speak of owning the land,
when you shall be owned by it. How can you own that
which will outlive you? Only the race owns the land because
only the race lives forever...

Land defines the very existence of indigenous peoples and
has always been a central issue to their struggle for self-determina-
tion, or the right to freely determine their political status and freely
pursue their economic, social and cultural development. This pa-
per will mainly look at the laws and policies concerning the indig-
enous peoples’ rights to their lands and resources, and in relation
to the program of activities of the UN-declared International De-
cade of the World’s Indigenous People (1995-2004).

With the main objective of strengthening international coop-
eration for the solution of problems faced by indigenous peoples,
the United Nations (UN) General Assembly declared on Decem-
ber 21, 1993 the first International Decade of the World’s Indig-
enous People from 1995 to 2004 through Resolution 48/163. On
December 23, 1994, the UN General Assembly adopted the short-
term program of activities for 1995 through Resolution 49/214. A
year later on December 21, 1995, it adopted the comprehensive
program of activities through Resolution 50/157. The General As-
sembly also authorized the establishment of the Voluntary Fund
for the International Decade of the World’s Indigenous People for
the purpose of financing programs and projects during the De-
cade. In the Philippines, the Department of Foreign Affairs (DFA)
was in charge of implementing the Decade’s programs.

This study is part of the Assessment of the First International
Decade of the World’s Indigenous People, a research covering the
Philippines and four other countries in Southeast Asia, namely,
Cambodia, Indonesia, Thailand, and Vietnam. This study on the
Philippines included policies, programs, and projects implemented
within the Decade which are mostly on land and resources.
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A. Objectives

I. General

This paper aims to look at the key policies regarding the indig-
enous peoples’ rights to their lands and resources, and programs
of the Philippine government including some programs by finan-
cial institutions which have had an effect on indigenous peoples in
the country.

2. Specific

The study has the specific objectives of analyzing: (1) key na-
tional laws and policies, regional and international conventions and
treaties, and other new mechanisms that address the issues and
concerns of indigenous peoples in the Philippines; and (2) identi-
fied programs and projects of the Decade by donor institutions,
the UN, partner governments and non-government organizations
(NGOs), and civil society organizations.

B. Methodology

I. Framework of Analysis

This policy analysis includes policies and programs implemented
in the Philippines by both the Philippine government and other
institutions during the UN-declared International Decade of the
World’s Indigenous People (1995-2004). Programs include those
that directly targeted indigenous peoples as beneficiaries, as well
as those that indirectly benefited them. The analysis is focused on
implementation (how the agencies implemented their programs/
projects) and their impact on indigenous peoples in the Philip-
pines.

2. Data Gathering

This study is basically a review of existing documents and other
materials that were gathered from relevant agencies, institutions,
and organizations. Specifically, the researcher used existing evalu-
ations by other writers and other documents that provide an analy-
sis of the same issues.
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The researcher also conducted interviews to clarify conten-
tious issues in the documents. The results and findings of the study
were validated in a national consultation attended by key agen-
cies and partner organizations.

Il. Background

A. The Indigenous Peoples

Indigenous peoples in the Philippines were referred by gov-
ernment with different names at different periods in Philippine his-
tory. The American colonial government referred to them as the
“non-Christian tribes” when the Philippine Commission created
the Bureau of Non-Christian Tribes in October 1901. Placed under
the Department of Interior, the Bureau was tasked to investigate
the non-Christians of the Philippines to ascertain their tribes, terri-
tories, social organization, language, beliefs, manners and customs.

Later, the Bureau was given more power and was elevated into
an independent body in 1957 as the Commission on National In-
tegration (CNI) through Republic Act (RA) 1588. The name of the
agency reflected the integrationist policy of the government which
sought to integrate the indigenous groups into mainstream society.
The main programs of the CNI were scholarships for indigenous
peoples who were then referred to as “cultural minorities.” The
indigenous peoples were later referred to as “national minorities,”
“tribal Filipinos,” and “cultural communities” which was a more
acceptable term.

The current term being used by the government, which had
also been used in the UN system, is “indigenous cultural commu-
nities/indigenous peoples” (ICCs/IPs). This term is also what is used
in the landmark legislation, the Indigenous Peoples Rights Act (IPRA)
of 1997. Indigenous peoples/indigenous cultural communities as
defined in IPRA refer to “a group of people or homogenous societ-
ies identified by self-ascription and ascription by others, who have
continuously lived as organized community on communally
bounded and defined territory, and who have, under claims of
ownership since time immemorial, occupied, possessed and uti-
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lized such territories, sharing common bonds of language, cus-
toms, traditions and other distinctive cultural traits, or who have,
through resistance to political, social and cultural inroads of colo-
nization, non-indigenous religions and cultures, become histori-
cally differentiated from the majority of Filipinos. ICCs/IPs shall
likewise include peoples who are regarded as indigenous on ac-
count of their descent from the populations which inhabited the
country, at the time of conquest or colonization, or at the time of
inroads of non-indigenous religions and cultures, or the establish-
ment of present state boundaries, who retain some or all of their
own social, economic, cultural and political institutions, but who
have been displaced from their traditional domains or who may
have resettled outside their ancestral domains.”" This definition
reflects the innate nature of the indigenous peoples’ attachment
to their land and territory and also reflects the possible changing
identities that may be brought upon by changes in territory, reli-
gion and culture like in Mindanao and the Islam religion and cul-
ture.

There are different estimates on the number of indigenous
peoples in the country since there has been no systematic census
to get their actual number. The present census system uses mother
tongue as basis which may not reflect accurate figures. The esti-
mates say that there are about 110 to 140 ethno-linguistic groups
in the Philippines with an estimated population of about 12 to 15
million. The indigenous population is about 15 to 20 percent of
the country’s total population of 80 million. They are scattered in
more than 50 of the country’s 78 provinces and of the total indig-
enous population, the NCIP estimates that 61 percent live in
Mindanao, 33 percent are found in Luzon, and about six percent
live in the Visayas. They are collectively known as the Lumads
(non-Islamized groups) in Mindanao, Igorots in the Cordillera in
northern Luzon, and Tumandoks in the Visayas. The indigenous
peoples in the Philippines are very diverse in their social, cultural,
political and linguistic features but most of them live in rural, inte-
rior areas and depend mostly on swidden and wet rice cultivation,
hunting, fishing, trading, handicrafts, and increasingly as paid la-
borers in the urban and town centers. They are usually part of the
most vulnerable sectors of society with the highest poverty inci-
dence in some areas.
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Indigenous peoples have had a long history of struggle for the
recognition of their rights to their ancestral territories which they
have occupied since time immemorial. Like the struggle for sur-
vival of most indigenous peoples worldwide, the central issue in
the Philippines has been about land. The indigenous peoples be-
lieve that uprooting them from their land denies them their right
to live and their identity. Even before the declaration of the Inter-
national Decade for the World’s Indigenous People by the United
Nations in 1993, indigenous peoples in the Philippines have long
started their path towards the recognition of their rights in the
mid-1970s when the Igorots in the Cordillera successfully resisted
the implementation of the Chico River Dam project and the
Cellophil Resources (logging) Corporation in their territories. The
struggle continued in the 1980s when, through their leaders and
advocates, they lobbied for the recognition of indigenous peoples’
rights in the Philippine Constitution in 1987, and later, through
the enactment of the Indigenous Peoples’ Rights Act in 1997.

We travel back to the Philippines” colonial history in order to
trace the roots of how indigenous peoples were treated through
the years. The indigenous peoples lived in the Philippines with
their own concepts and practices long before the colonizers came.
The arrival of the Spanish and American colonizers brought with
them their own concepts of land use and ownership which were
different from the native occupants. We must trace the historical
context of laws and policies on land and resources in order to
understand the conflicts that they have brought to indigenous
peoples in the Philippines.

B. Pre-IPRA Land Laws and Policies

I. Spanish Period

Starting from the Regalian Doctrine which was the basis for
declaring that the Crown of Spain owned all lands, the Spanish
colonial government in the 16" century would introduce numer-
ous laws that essentially undermined customary concepts of land
use, rights, and ownership. Such laws called for the titling of lands
on the basis of “long and continuous possession”? such as the
Royal Decrees of October 15, 1754, the Royal Cedula Circular of
179, the Royal Decrees of 1880, and the Spanish Mortgage Law
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of July 1893. The Maura Law?® of 1894 reiterated the Regalian
Doctrine that “all pueblo lands were protected lands and could
not be alienated because they belonged to the King.”* Article 4 of
the law declared that any land not titled in 1880 “will revert back
to the state.””

2. American Period

The American colonial regime adopted the Regalian Doctrine.
The Treaty of Paris in 1898 provided that “‘all immovable proper-
ties which in conformity with law, belong to the Crown of Spain’
were to be ceded and relinquished to the new colonial master.”®
This would be followed by the Torrens system of land titling ac-
cording to the Public Land Act of 1902 and the Philippine Com-
mission Act 178 of 1903, which declared that “all unregistered
lands would become part of the public domain, and that only the
State has the authority to classify and exploit the same.””

In Mindanao, the implementation of the Public Land Act of
1902 facilitated the development of large plantations and other
forms of capitalist production. The enactment of the subsequent
laws resulted in the establishment of homestead and resettlement
areas. These laws further paved the way to corporations wanting to
put up plantations and settle landless farmers from Luzon and the
Visayas into Mindanao. Some Muslim communities were displaced
and forced to move into the areas occupied by the non-Islamized
natives who were then pushed into the interiors of Mindanao. The
overall result was a systematized and institutionalized disposses-
sion of land and territories from the native populations. The US
colonial rule did not completely alter the existing property systems
in Mindanao, however, it facilitated the concentration of land among
the US companies and emerging local elite. Furthermore, the mas-
sive migration of farmers from outside Mindanao created conflicts
between the natives and the settlers, and was strongly expressed in
conflict on access and control over land and resources.?

The Mining Law of 1905 gave way to mining activities by Ameri-
cans, while the Forest Law of 1905 granted logging concessions.
The Torrens titling system was institutionalized in Land Registra-
tion Act of 1905.°
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Not even the US Supreme Court’s landmark decision on the
Carino™ case could reverse the trend. The decision could have
protected the vested rights of ICCs over ancestral domains that
they have occupied since time immemorial but the decision was
never executed and the native title to the land was never recog-
nized by the State. More laws were enacted which resulted in: (a)
the appropriation of Mindanao and all lands considered unoccu-
pied or unreserved; (b) the classification of areas occupied by in-
digenous peoples as public land and forest reserves;'" and (c) re-
strictions that free patents shall not include mineral deposits.” These
laws included Public Land Acts of 1913, 1919 and 1925, Public
Land Act 2874 of 1918,"* Proclamation No. 217 of 1929, Mining
Act of 1935, and Commonwealth Act 137."* These laws meant
infringement on indigenous peoples’ rights over their lands and
rendered them “squatters in their own land.”

During the Philippine Commonwealth era, the 1935 Consti-
tution retained the colonial view of land as embodied in Section
1, Article XIlI, which stated that:

All agricultural, timber, and mineral lands of the public
domain, waters, minerals, coal, petroleum, and other
mineral oils, all forces of potential energy, and other natural
resources of the Philippines belong to the State, and their
disposition, exploitation, development, or utilization shall be
limited to the citizens of the Philippines, or to corporations
or associations at least sixty per centum of the capital of
which is owned by such citizens, subject to existing right,
grant, lease, or concession at the time of the inauguration of
the Government established under the Constitution.’

3. Post-Colonial Period

The post-colonial policies for Mindanao-Sulu area further in-
stitutionalized the dispossession and marginalization of the indig-
enous population. The migration of people from Luzon and Visayas
was aggressively pursued by the government from 1949 to 1963
through various laws and programs. This situation led to further
displacement and dispossession of several Muslim and Lumad com-
munities and resulted in the formation of majority-minority classi-
fication of the Mindanao populations. The shift in government
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policies from the Import-Substitution Policy in the 1950s to an
export-oriented development strategy in the 1960s led to the mas-
sive expansion of the logging industry and agricultural plantations
in Mindanao.'®

In 1975, the Revised Forestry Code provided that all lands
having a slope of 18 degrees or more were inalienable and non-
disposable for agricultural and settlement purposes, and were clas-
sified as public forest land belonging to the State. But the Regional
Forestry Master Plan recorded that 57 percent of the pine forest
area in the Cordillera has a slope greater than 50 degrees. Thus,
with this law, the indigenous peoples who have traditionally settled
on the slopes in the Cordillera were suddenly reduced to being
squatters in their own land."”

Nonetheless, there were also legislations that seemed to favor
the indigenous peoples during this period. Among these laws were
Republic Act 3872 (Manahan Amendment, 1964), Administrative
Order No. 11 (Bureau of Forestry, 1970), Presidential Decree 410
(Ancestral Land Decree, 1974), Presidential Decree 1529 (Prop-
erty Decree, 1978), and Presidential Decree 1998 (1985).®

To carry out the policies and to address indigenous peoples’
concerns, the government established, dissolved, or merged agen-
cies over the years. The former Bureau of Non-Christian Tribes of
the early American period which became the CNI in 1957 was
abolished in 1978 by then President Ferdinand Marcos. As re-
placement, he created the Southern Philippine Development Au-
thority (SPDA) and the Mountain Province Development Author-
ity (MPDA) which took over the government programs for indig-
enous peoples in southern and northern Philippines. These agen-
cies later became the Ministry of Muslim Affairs (MMA) and the
Presidential Assistance on National Minorities (PANAMIN), with
the latter having the authority to design, implement, and maintain
settlements among the indigenous peoples. The Bureau of Forest
Development was prohibited from issuing any type of forest con-
cessions in provinces which had ethnic minority residents as of the
last census, unless otherwise certified by PANAMIN.™

However, the situation of the indigenous peoples worsened
during the time of PANAMIN. It did not look into their real prob-
lems, distorted many concepts about indigenous peoples, and
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treated the indigenous peoples as art and museum artifacts rather
than important partners in national development.?® It was later
abolished when its then-Secretary Manuel Elizalde, Jr. left the coun-
try before the collapse of the Marcos regime.

The government created the Office for Muslim Affairs and
Cultural Communities (OMACC) by virtue of Executive Order 969.
The name dropped the term “minorities” and reflected the shift
towards a more acceptable terminology. The OMACC was de-
signed to cater both the Muslims and non-Muslims in the country.
But the agency did not last long when it was lorded over by repre-
sentatives of the Muslim sector such that the other tribal commu-
nities were relegated to the background.?' The government then
realized that an agency catering to both the Islamized groups and
the other cultural communities did not work well as envisioned.

The State’s lack of clear policy on indigenous peoples and
ancestral domains was further reflected in the performance of
similar agencies that were created after PANAMIN, like the OMACC
which was also abolished in January 1987 by the Aquino govern-
ment. Former President Corazon Aquino created separate offices,
namely, the Office for Muslim Affairs (OMA), the Office for North-
ern Cultural Communities (ONCC), and the Office for Southern
Cultural Communities (OSCC) which were attached to the Office
of the President. Unfortunately, these agencies also did not make
a big difference for the indigenous peoples except for some schol-
arship programs and issuance of certificates of membership.

4. Post-Marcos Era to 1993

After the Marcos dictatorship was ousted in 1986, the Philip-
pine government under the Aquino administration introduced major
policy changes on indigenous peoples as contained in the 1987
Constitution. The new constitution provided for the following State
policies:

* The recognition and protection of the rights of ICCs within

the framework of national unity and development (Sec-
tion 22, Article Il);

* The protection of the rights of ICCs to their ancestral lands
to ensure their economic, social, and cultural well-being,
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subject to the provision of the Constitution and national
development policies and programs (Section 5, Article XII);

* The recognition of prior rights, homestead rights of small
settlers, and the rights of ICCs to their ancestral lands in
the disposition or utilization of other natural resources
(Section 6, Article XIII);

* The recognition, respect, and protection of the rights of
ICCs to preserve and develop their cultures, traditions, and
institutions which shall be considered in the formulation
of national plans and policies (Section 17, Article XIV).

The Aquino government went on nationwide consultations
with various sectors on how to achieve peace and restore democ-
racy. Consultations with indigenous peoples showed that the non-
recognition of ancestral domains and their basic rights as indig-
enous peoples remained as a major cause of violence in the rural
areas.”

The government under President Fidel Ramos, as a result of
previous efforts by government, later came up with the Social Re-
form Agenda (SRA) in June 1994 that was intended to address the
problems of the basic sectors of society and to eradicate poverty.
The SRA contained the Sector-Specific Flagship Program for indig-
enous cultural communities (ICCs) which contained the
government’s commitments to certify the Ancestral Land Bill (House
Bill No. 595) as an urgent priority; to review all policy issuances
pertaining to ICC concerns; full and immediate implementation of
DAO 2 of 1993; interfacing of political/legal structures of gover-
nance with ICC traditional socio-political structures; and creation
of appropriate mechanisms for an integrated area development
(IAD) program for priority ICC settlements.?* This period saw the
recognition of the rights of indigenous peoples as part of a na-
tional agenda and opened up spaces to address specific concerns
of the indigenous peoples at that time. As a result of this space,
the struggle for the recognition of indigenous peoples’ rights fur-
ther gained wider support from civil society and some progressive
minds within the government to work towards the enactment of a
law on ancestral lands and domains.

Among the special laws that recognized ancestral land rights
were the Organic Act of the Autonomous Region in Muslim
Mindanao (ARMM) or RA 6734, and the Organic Act for the Cor-
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dillera Autonomous Region (CAR) or RA 6766 passed in 1989.
The Organic Act for the ARMM was approved in a plebiscite by
only six provinces while the Organic Act for CAR was rejected
twice in 1990 and in 1997 by the people in the region in two
plebiscites after a vigorous campaign was launched by militant
groups and other support advocates against the Organic Acts for
CAR.

Other relevant laws from the post-Marcos era to 1993 included
the Department of Environment and Natural Resources (DENR)’s
programs on forest resources, Comprehensive Agrarian Reform Law
(CARL) of 1988, the National Integrated Protected Areas System
(NIPAS) Act of 1992, and Department Administrative Order (DAO)
No. 2.

a. DENR’s Programs on Forest Resources

In the 1980s, the DENR implemented several agro-forestry stew-
ardship and lease agreements such as the Agro-Forestry Farm Lease
Agreement (AFFLA), the Industrial Forestry Management Agreement
(IFMA), the Forest Land Grazing Lease Agreements (FLGLA), and
the Integrated Social Forestry (ISF) contracts. These were lease agree-
ments between individuals or organizations and the DENR to uti-
lize a portion of public lands for specific purposes for a period of
25 years.

The individual stewardship contracts under ISF were later fused
in 1992 into a collective stewardship contract called the Commu-
nity-Based Forest Management Agreement (CBFMA). Some indig-
enous groups in Mindanao and in the Cordillera Region availed of
these stewardship and lease contracts. These forms of resource
use resulted in varied forms of intense competition over land ac-
cess and control that resulted in antagonism and even violence
among the indigenous groups, especially in Mindanao such as in
the case of the Manobos in Bukidnon.

In addition to these forms of forest use, the government issued
logging concessions to private corporations in the form of Timber
Licensing Agreements (TLAs) which covered areas of ancestral do-
main claims of indigenous peoples. Aside from severe environ-
mental destruction, indigenous peoples have also been deprived
of their lands and livelihood as a result of logging activities such as
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those of Cellophil Resources Corporation in Abra in northern Phil-
ippines and the Surigao Development Corporation in Mindanao.

b. Comprehensive Agrarian Reform Law (CARL)

CARL or Republic Act 6657 was enacted in 1988 to enable
qualified beneficiaries under the program to acquire land from
landowners. Implemented by the Department of Agrarian Re-
form (DAR), it covers all public and private agricultural lands as
provided in Proclamation 131 and Executive Order 229 regard-
less of tenurial arrangement and commodity produced. The rights
to lands distributed under CARL are embodied in a Certificate of
Land Ownership Award (CLOA). This is a form of title that can be
equated to a patent, which eventually may be registered under
the Torrens system. The rights are vested by virtue of a grant from
the State.

The provisions of CARL are in conflict with the indigenous
peoples’ concept of ancestral domain ownership because it pro-
vides that there is a transfer of existing rights of ownership from
landowners (covering public and private lands) to identified ben-
eficiaries. In ancestral domain ownership, however, it has the ba-
sic assumption that the indigenous peoples have possessed and
cultivated the area since time immemorial and the domain or land
has always been the private ownership of a particular group.

The beneficiaries of CARL are landless residents of the same
barangay, or in the absence thereof, landless residents of the same
municipality in the following order of priority:** (1) agricultural les-
sees and share tenants; (2) regular farm workers; (3) seasonal farm
workers; (4) other farm workers; (5) actual tillers or occupants of
public lands; (6) collective or cooperatives of the above beneficia-
ries; and (7) others directly working on the land.

In this order of priority, there is no specific reference to indig-
enous peoples working on the land. They are also not “actual
tillers of public lands” because the land they are claiming is not
public land but their ancestral domain. The DAR tried to address
these issues with Administrative Order 4 of 1996 which provided
regulations governing the issuance of CARL Beneficiary Certificates
(CBCs) to ICCs/IPs pursuant to Section 9 of the law. However, the
conceptual problem resurfaces because it covers “public agricul-
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tural lands” occupied by ICCs. If indigenous peoples were apply-
ing for the CBCs within their ancestral domain, it would be a con-
cession that the land is public.

c. National Integrated Protected Areas System
(NIPAS) Act and Department Administrative Order 2
of 1993

In 1992, Republic Act No. 7586 or the National Integrated
Protected Areas System (NIPAS) Act mandated the DENR to pre-
scribe rules and regulations governing ancestral lands within pro-
tected areas.”” The creation of national parks or integrated pro-
tected areas has led to the displacement of indigenous peoples
mainly because such programs do not recognize the forest man-
agement systems of indigenous peoples as viable ways of forest
and wildlife conservation. The model of conservation introduced
by laws on integrated protected areas give more importance to
wildlife than to forest dwellers who are mostly indigenous peoples
while the management of forests and biodiversity is transferred
from the forest dwellers to government agencies. There have been
increasing concern by indigenous peoples that the identification
of protected or reserved areas does not take into consideration
the presence of inhabitants living there, most of whom are usually
indigenous peoples.

In the Philippines, the Protected Areas and Wildlife Bureau
(PAWB) of the DENR claim that after the enactment of IPRA, the
government recognizes indigenous peoples’ rights but the prob-
lem lies on the poor implementation or interpretation on the ground
in implementing the NIPAS law. The DENR and the NCIP have
drafted a joint circular to harmonize management plans of pro-
tected areas and ancestral domains. However, the government
agencies have no funds to conduct consultations regarding the
draft circular and it has still remained a draft with the NCIP. The
circular is expected to give minimum requirements for the man-
agement of ancestral domains especially when protected areas
and ancestral domains overlap.

In many cases, most of the areas designated as integrated pro-
tected areas or national parks especially in indigenous peoples’
territories are also declared as ecotourism areas. In the Philip-
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pines, these ecotourism areas do allow indigenous peoples to un-
dertake livelihood projects to augment their income. However,
situations abound where they continue to be marginalized be-
cause they lack the resources and support to become more self-
determined. Most cases involve livelihood activities such as handi-
craft production and some agro-forestry activities but most indig-
enous peoples do not have the needed capital to play major roles
in these economic activities. They do not have control over the
market for their handicrafts and agro-forestry products, thus they
end up as primary small producers of handicrafts or as workers in
large scale industries run by a capitalist. As a marginalized sector,
the indigenous peoples also serve as guides for ecotourists, park
rangers, cultural performers to be paid and watched by tourists,
and display objects to be displayed and photographed.

The DENR subsequently issued Department Administrative
Order No. 2 (DAO 2) in January 1993 which provided for the
procedure for the issuance of Certificates of Ancestral Domain/
Land Claims (CADCs/CALCs). The CADCs/CALCs recognized the
claims but made no commitment as to whether the claims of in-
digenous peoples are in fact true or valid.

DAO 2 was the only legal instrument available for the indig-
enous peoples in the 1990s to reclaim their ancestral lands and
territories, although they differed in views and opinions regarding
the policy. Some civil society groups contended that the resources
involved in registering the claims were simply not worth the effort
because DAO 2 did not address the main problem of indigenous
peoples’ claim based on possession of their lands since time im-
memorial. Other groups contended that CADCs and CALCs were
not equivalent to a Torrens title and did not address the clamor of
indigenous peoples for control and ownership of their ancestral
lands and resources. But there were groups that welcomed this
development as an avenue for seeking redress for their lost ances-
tral lands and resources.*®

Despite DAO 2’s positive elements, an assessment of its imple-
mentation in Mindanao showed that there were problems such
as: (1) inadequate financial and technical assistance in producing
the required proofs of claims; (2) limited dissemination of correct
information on the DAO 2 provisions; (3) manipulation of claims
by local officials who had vested interests in the land; (4) incom-

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004) 7
Volume I: The South East Asia Experience



patibility with either tribal political structure or other government
programs; and (5) the emergence of “fake” indigenous organiza-
tions who laid bogus land claims.?”

In June 1997, then DENR Secretary Antonio Cerilles suspended
the issuance of CADCs through DAO 2 until the enactment of IPRA
in October 1997.

As of 1998, the DENR had awarded 181 CADCs to 74,408
beneficiaries and covering 2.5 million hectares of lands (see Ap-
pendix A). This benefited only about 0.69 percent of the 12 mil-
lion indigenous peoples in the country. In Mindanao where 61
percent of the indigenous population is located, only 85 CADCs
were issued to 28,500 beneficiaries (or 0.39 of the indigenous
peoples) covering 970,900 hectares.?® This data tends to show
that the implementation of DAO 2 has been very limited and
insignificant and that most indigenous groups did not avail of CADCs
through DAO 2.

Moreover, a 1999 study by the Environmental Science for So-
cial Change (ESSC) showed that mining applications overlapped
with 53 percent of 145 CADCs covering 2,275,171 hectares, and
38 percent of the entire area defined as cultural zones. The over-
lap between the CADC and mining applications also represent
about 13 percent of the total area covered by mining applica-
tions. This overlapping claims and zones have intensified the con-
flict on land use and control within the contested areas.”

I1l. Policies and Programs During the Indigenous People’s
Decade (1995-2004)

This is the main section of the paper which discusses specific
laws, programs, and projects implemented by both the Philippine
government and other institutions during the Indigenous People’s
Decade. The discussion covers the Mining Act of 1995; IPRA of
1997 and related issues; programs and projects implemented by
various Philippine government agencies; programs of international
funding institutions, foreign governments, and the UN; programs
of international non-government organizations (NGOs); and pro-
grams of local NGOs and People’s Organizations (POs).
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A. Philippine Mining Act of 1995

After the slump of the mining industry in the Philippines in
1985 mainly due to the mounting protests of indigenous peoples
and the depletion of mineral resources after the extraction boom
in the 1960s and 1970s, the government set its sights in encourag-
ing foreign investments in mining. This came at a time when the
Philippine government started to liberalize the economy and cre-
ated a favorable investment scenario for foreign investors. This
situation led to the enactment of the Philippine Mining Act of 1995
with the support of the Asian Development Bank (ADB).

The Mining Act of 1995 has liberalized further the entry of
foreign mining corporations into the Philippines, mainly into the
ancestral territories of indigenous peoples. The law provides the
most attractive incentives to mining companies: five to 10 years
tax holidays; lease over lands with a areas up to 81,000 hectares
for 25 to 50 years; full ownership and full repatriation of profits
and capital; rights over the surface, water and timber; and the
right to ease the inhabitants of areas to be mined. The old mining
law allowed only up to 40 percent foreign capitalization and 60
percent must be owned by Filipinos.

Its enactment resulted to a massive influx of foreign mining
corporations such as the Toronto Ventures International Resource
Development (TVI), the Climax Arimco Mining Corporation of
Canada, Western Mining Corporation of Australia, Newcrest Min-
ing Company, and Newmont of the USA in applying for mining
claims mostly in areas of indigenous peoples in northern Luzon
and Mindanao. There had been cases where the resistance of
indigenous peoples resulted to the pull out of mining companies
from their ancestral lands. The Subanen people of Zamboanga
rallied against Rio Tinto Zinc and the B’laans also of Mindanao
against Western Mining Corporation resulted to a temporary pull-
out by the companies from the indigenous communities although
they still retain their mining claims and can be used again at a
more favorable time in the future.

The Mining Act of 1995 was challenged by a constitutionality
suit filed by the La Bugal B’laan Tribal Association in the case of La
Bugal B’laan Tribal Association, Inc. et al. vs Victor O. Ramos, Sec-
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retary of the DENR, et al. (G.R. 127882, December 1 2004) or
the La Bugal case. The petitioners in this case were composed of
indigenous organizations and NGOs challenged the constitution-
ality of the Mining Law and its Implementing Rules and Regula-
tions (IRR) and the FTAAs executed by the government with West-
ern Mining Corporation (WMC). The WMC is a 100 percent for-
eign-owned corporation while the Constitution of the Philippines
provides that the state owns all of the country’s natural resources
and only Filipino citizens or corporations that are at least 60 per-
cent owned by Filipinos may explore, develop or utilize these re-
sources. The petitioners contended that the FTAA with WMC and
other FTAAs sanctioned by the Mining Law and its IRR are in the
nature of a service contract prohibited under the Constitution.
The Supreme Court reversed its earlier ruling and declared the
Mining Law, its IRR and the FTAA of WCM as constitutional. The
Supreme Court, among other points, acknowledged the intrica-
cies of international trade and that the Constitution should “be
read in broad life-giving strokes” and “not be used to strangulate
economic growth,” but rather to grant the president and Congress
sufficient discretion to enable them to attract foreign investment
and expertise to the Philippines.

However, even with the increase in mining applications after
the law was enacted, the expectation that the Mining Act of 1995
would revitalize the mining industry was not realized due mainly
to the mounting protests from various stakeholders, especially the
indigenous peoples in whose territories most of the mining appli-
cations were situated. For the mining industry, the reason for the
failure to realize the expected boom in the mining industry were
(a) the questions regarding the legality of the Mining Act as illus-
trated in the LaBugal case, and (b) the increasing conflicts on land
use due to the presence of multilayered policies and laws.

B. Indigenous Peoples Rights Act of 1997 (IPRA)

I. Background

IPRA's legal bases are found in the 1987 Philippine Constitu-
tion, specifically the State policies on indigenous peoples and an-
cestral domains. Moreover, IPRA is anchored on international trea-
ties and conventions, notably the International Labor Organiza-
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tion (ILO) Convention 169 and the UN Draft Declaration on the
Rights of Indigenous Peoples.*

The enactment of IPRA came after a long and arduous struggle
by indigenous peoples and civil society. It took a decade to pass it
and the lobby for its enactment was a very long process. First filed
in 1987 during the 8™ Congress, it was finally enacted in October
1997 during the 10" Congress. IPRA was Senate Bill No. 1728
sponsored by Senator Juan Flavier in 1996. The bill was a consoli-
dation of four proposed Senate bills referred to the committees
on Cultural Communities, Environment and Natural Resources,
Ways and Means, and Finance. The Senate almost totally adopted
the comprehensive version of Senate Bills 1476 and 1486 which
was a result of six regional consultations and one national consul-
tation with indigenous peoples nationwide.?’

NGOs and POs who lobbied for the enactment of IPRA saw
that one difficulty lay in IPRA’s attempt to interface two different
world views regarding rights to land and resources—that of the
indigenous peoples on one hand, and that of the State on the
other. Other difficulties had to do with prejudice against indig-
enous peoples, the resources needed to consult with 110 known
indigenous groups in the Philippines, and differences between
NGOs and POs on how to deal with the State.** Nevertheless, they
persevered because of their advocacy and belief in the justness of
their cause to restore the indigenous peoples’ rights to their ances-
tral land and domain, and their right to self-determination. Gov-
ernment itself recognized that passing the IPRA was an important
factor in achieving peace, and in the success of the Social Reform
Agenda (SRA) and Poverty Alleviation Program (PAP).

The work done by NGOs and POs to support the enactment of
the IPRA took utmost courage, vigilance and perseverance to pass
the bill. The work finally bore fruit when the Senate finally passed
the IPRA in September 1997 and then President Fidel Ramos signed
it into law on October 11, 1997.

2. The National Commission on Indigenous Peoples
(NCIP) as Implementing Agency

Under IPRA, the NCIP is the primary agency under the Office
of the President mandated to implement the law. It has seven
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commissioners belonging to indigenous groups, who are appointed
by the President of the Philippines for a fixed term of three years.
They are to be appointed specifically from the following ethno-
graphic areas: (a) Region 1 and the Cordilleras; (b) Region II; (c)
the rest of Luzon; (d) Island groups including Mindoro, Palawan,
Romblon, Panay and the rest of the Visayas; (e) Northern and West-
ern Mindanao; (f) Southern and Eastern Mindanao; and (g) Central
Mindanao. At least two of the seven Commissioners shall be
women.*

The NCIP is responsible for the formulation of policies and
implementation of plans and programs to promote and protect the
rights and well-being of the indigenous peoples.®* It has quasi-
judicial power to facilitate and decide on disputes that may arise
in the course of IPRA’s implementation. The Ancestral Domains
Office (ADO) is particularly responsible for the identification, de-
lineation, and recognition of ancestral land and domain. The Re-
gional and Field Offices are the implementing arms in the munici-
pal and provincial levels.*

The NCIP is the medium through which ICCs/IPs can seek
government assistance, and through which such assistance may
be extended. Based on NCIP’s assessment of the conditions of
ICCs/IPs, it can formulate policies and implement programs for
the economic, social and cultural development of the ICCs/IPs. It
also monitors the implementation of these programs. The NCIP
can review existing laws and policies, and submit to Congress ap-
propriate legislative proposals intended to carry out the policies
under IPRA.

To carry out its functions, the NCIP could engage the services
of experts from other government agencies or private organiza-
tions, and enter into contracts with them.

3. Contentious Issues in IPRA

Considered the first and most comprehensive law on indig-
enous peoples in Asia, IPRA has been hailed internationally and
locally as landmark legislation. It is also a striking example of a
legal instrument that incorporates customary laws on property
relations, while at the same time, operates on a constitutional
mandate to recognize and promote indigenous peoples’ rights. A
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salient feature of the law is that it codifies a wide range of indig-
enous peoples’ rights, foremost of which are: (a) the right to an-
cestral domains and lands; (b) the right to self-governance and
empowerment; (c) social justice and human rights; and (d) the
right to cultural integrity. However, there are two major conten-
tious issues regarding the law.

a. Right to Ancestral Lands and Domains

The most controversial aspect of the law is the right of indig-
enous peoples to their ancestral lands and domains, defined in
the IPRA “to include all areas generally belonging to the indig-
enous groups, owned, occupied or possessed by themselves or
through their ancestors, communally or individually since time
immemorial.”

While the law, in principle, provides for legal ownership and
titling of ancestral domains and land, this shall be carried out “within
the framework of national unity and development in accordance
with the Constitution and applicable norms and principles.”*¢ This
implies that on one hand, IPRA upholds the rights of indigenous
peoples to their ancestral lands and territories. But on the other
hand, it also recognizes State ownership and control over untitled
land and natural resources including all other property rights to
ancestral domain that have existed prior or vested upon the effec-
tivity of IPRA.

This may result in competing and overlapping claims over a
certain area of land. For example, the existing contracts, licenses,
concessions, leases and permits, logging concessions, and mining
permits for the exploitation of natural resources within an ancestral
domain may continue to take effect until they expire. The pres-
ence of multiple rights over the same land area will tend to in-
crease the conflict on land and resource access and control in the
implementation of IPRA.*

Under the IPRA, the right of indigenous peoples to their an-
cestral domains and lands is formally established through the issu-
ance of a corresponding CADT or CALT, by virtue of a native title.
Such titles used to be issued by the Ancestral Domain Manage-
ment Office (ADMO) of the DENR by virtue of DAO 2. With IPRA,
this function was transferred to the NCIP. Under this transfer, the
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holders of CADCs had the right to apply for the issuance of CADT
without going through the delineation process as indicated by IPRA’s
Implementing Rules and Regulations (IRR). Unlike DAO 2 which
merely provided for a legal recognition, the CADTs and CALTs
issued under IPRA could be powerful legal instruments in addressing
indigenous groups” collective right to land and resources.

The delineation and recognition of ancestral lands and do-
main requires a procedure*® which include the following requisite
steps: (1) a petition for delineation; (2) delineation proper includ-
ing census of all community members; (3) preparation of maps;
(4) preparation of investigation report; (5) notice and publication;
(6) endorsement of the Ancestral Domains Office (ADO) to the
NCIP; (7) issuance of the CADT; and (8) registration of the CADT
with the Register of Deeds.*

The delineation process is highly contentious because indig-
enous peoples had to go through a long and tedious process that
requires financial and manpower investments. For instance, the
conduct of technical survey requires sophisticated equipment and
adequate funds due to the size and coverage of the claim. The
settling of boundary conflicts with contiguous areas could take
time and delay the delineation process. Prior to the survey, the
submission of proofs of claims is also cumbersome for indigenous
peoples who are financially and technically incapable of produc-
ing the said evidence.

Adding to the complication was when CADC holders applied
for a CADC-Community-Based Forestry Management Agreement
(CBFMA)* with the DENR, instead of applying for a CADT with
the NCIP. Records of the ADMO of the DENR showed that as of
February 2002, there were 44 cases of pending applications for
CADC-CBFMA in Mindanao covering 84.8 million hectares.*' This
shows that while IPRA was being implemented, the DENR was
processing applications for CADC-CBFMA by several indigenous
groups.

b. Free and Prior Informed Consent (FPIC)

Another contentious issue of the IPRA is the provision on Free
and Prior Informed Consent (FPIC). The law requires any individual
or company, whether government or private, that is interested in
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setting up a development project within the ancestral or lands or
domains, to first secure an FPIC from the indigenous community
through a process set by the NCIP. “The ICCs/IPs shall have the
right to accept or reject a certain development intervention in their
particular communities.”*?

But the NCIP issued Administrative Order (AO) 3 on October
13, 1998 that exempted from the coverage of IPRA’s provision on
FPIC all leases, licenses, contracts and other forms of concessions
within the ancestral domains that exist prior to the promulgation of
the IRR. It also declared that all written agreements with or resolu-
tions by indigenous communities prior to the IRR can be consid-
ered as FPIC. In addition, it allowed the NCIP to issue a temporary
clearance to individuals and companies pending resolution of con-
flicts within ancestral domain areas.

Indigenous peoples’ organizations and advocates criticized AO
3 for being onerous and for selling out to the interests of the min-
ing industry. They argued that: (1) property rights seem to be
interpreted in favor of the mining interests; (2) the short period of
37 days to secure FPIC is insufficient; (3) allowing temporary clear-
ances and any form of written agreements to be considered as
“consent” is fraudulent; and (4) the idea of doling out gifts in the
form of showcase development projects before and during the
conduct of an FPIC is divisive and deceptive to indigenous com-
munities.*

The earlier FPIC guidelines have been revised by a recent draft
Administrative Order which provides for a special FPIC process
that requires only 47 days in contrast to the 90 days under the
regular FPIC process, and requires only the leaders and landown-
ers to be consulted instead of a consensus by the whole commu-
nity. The special FPIC process covers, among others, the explora-
tion of mineral and energy resources within ancestral domains, fea-
sibility studies for those requiring regular FPIC process and research
on indigenous knowledge systems, and public works and other
projects for the delivery of socio-economic services including
projects of charitable institutions and NGOs. The special FPIC pro-
cess has been criticized by IPOs and NGOs for shortening the regular
process which is in itself, an insufficient period (90 days) to be able
to complete the process of obtaining FPIC. It is believed that the
revised guideline was made as a concession to mining and energy
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companies, and to attract foreign investors as part of the program
of the government. The NCIP gives the final approval for an FPIC
application on the basis of the “community’s recommendation,”
a process that may be manipulated by private groups and indi-
viduals* with vested interests in the ancestral domain areas.

4. Challenges in the Implementation of IPRA

Since the formation of the NCIP it has been bogged down in
its operations by several factors. The three major challenges that
hampered the full implementation of IPRA are discussed below.

a. Law Suit on the Constitutionality of IPRA

On September 25, 1998 (less than a year after the IPRA was
enacted), retired Supreme Court Justice Isagani Cruz and lawyer
Cesar Europa filed a petition with the Supreme Court seeking to
declare IPRA as unconstitutional. They contended that IPRA vio-
lated the state’s ownership of public lands and natural resources by
granting indigenous peoples’ rights over these lands.

The Supreme Court dismissed the petition on December 6,
2000 for its failure to reach the required majority vote of eight,
thereby upholding the constitutionality of several questioned pro-
visions of IPRA. The decision was reached with a 7-7 vote: seven
Justices voted to grant the petition, and seven Justices voted to
deny the petition, with one Justice voting that the petitioners have
no standing to sue.

It is interesting to note that some of the Justices who voted to
dismiss the petition expressed substantive points that essentially
upheld State ownership of land and natural resources. They stated
in their treatises that IPRA merely gave the indigenous peoples
surface rights over their ancestral domain, and that the resources
beneath the surface are still owned by the State.

A motion for reconsideration was filed by Cruz and Europa on
December 22, 2000 but the Supreme Court en banc resolved to
deny the motion on September 21, 2001, thereby affirming the
decision of a divided court ruling on the constitutionality of IPRA.
The implementation of IPRA came to a standstill for the period
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that the case was filed until it was finally upheld in 2001. This led,
in part, to the delay in the execution of the NCIP’s mandate.*®

b. Existence of Multiple Property Rights Under
Various Laws and Policies

The Philippines has a layered structure of land laws and re-
source use policies that has created many overlapping and com-
peting property rights. There are several cases where ancestral do-
mains overlap with NIPAS, CBFMAs, and mining and logging per-
mits which are part of the DENR’s mandate.

To clarify jurisdiction over contentious ancestral domain claims,
the NCIP initiated a dialogue with the DENR that produced in 2003
a joint memorandum circular entitled “Harmonization of the Imple-
mentation of the IPRA and the Environment and Natural Resources
(ENR) Laws and Policies.” However, not many concrete actions
and measures have been introduced to effectively and promptly
address multiple property claims.*® These led to conflicting land
and resource claims in some areas. They have created disagree-
ments within indigenous communities regarding land function cat-
egories (such as land having economic, ecological and social secu-
rity functions), and on spatial and territorial boundaries. These
caused delay in the delineation process and the subsequent ap-
proval of CADT applications. But even for those who had been
granted CADTs, overlapping claims undermined the CADT hold-
ers’ effective control over their approved ancestral lands and terri-
tories.

Disputes in indigenous communities also stem from (1) the
use and disposal of certain rights—such as inter-transfer and/or
intra-transfer of rights; and (2) allocation of certain aspects of prop-
erty rights—such as selling or mortgaging use rights on certain parts
of communally-bounded ancestral domain by an indigenous per-
son to a non-indigenous person, or a person outside the commu-
nity.
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c. Bureaucratic Administrative and Technical Chal-
lenges

The implementation of IPRA has also been hampered by ad-
ministrative and technical problems in government bureaucracy.
During the short-lived Estrada Administration, the problems in-
cluded: (1) disagreements regarding appointments of NCIP Com-
missioners; (2) the creation of a Presidential Task Force on Indig-
enous Peoples” Ancestral Domain (PTIPAD) tasked to study issues
concerning NCIP and its operations; and (3) the subsequent with-
holding of funds for NCIP projects and operations which immedi-
ately paralyzed its operations. The PTIPAD was eventually dis-
solved after submitting its recommendations, but two new bodies
were created—the National Anti-Poverty Commission on Indig-
enous Peoples (NAPC-IP) and the Presidential Task Force on In-
digenous Peoples (PTFIP) whose tasks duplicated the duties and
functions of the NCIP. Apparently the NCIP became an arena of
conflict to secure positions and political influence.*

During this period, there was tension between the DENR and
the NCIP concerning the surveying process of ancestral domain
claims. The DENR then refused to transfer the funds allocated for
such purpose, which was mandated by the IPRA.*® There were also
problems within the NCIP that greatly affected the processing of
ancestral claims, such as insufficiency of funds due to a limited
budget appropriation, and limited skills in dealing with different
sectors and actors.*

In 2001, the Arroyo Administration created the Office of the
Presidential Adviser for Indigenous Peoples’ Affairs (OPAIPA) which
was mandated to review the performance, qualifications and fit-
ness of NCIP officers and staff and to institute a process of staff
development to answer the lack of capacity and technical skills of
the NCIP staff that time. A new set of Commissioners was ap-
pointed in 2001 and in 2004. All these efforts rekindled hopes for
the successful implementation of IPRA.

On September 27, 2004, President Gloria Arroyo issued Ex-
ecutive Order 364 transforming the DAR into the Department of
Land Reform (DLR). The EO placed NCIP under the supervision
and control of the DLR and placed the NCIP Chairperson as an ex-
officio Undersecretary of the DLR for Ancestral Domain Reform.
The intent of the issuance is to facilitate the implementation of the
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President’s agenda for asset reform under her social justice and
basic needs package.

Many indigenous organizations and advocates reacted strongly
to this new issuance with the general sentiment that EO 364 is a
violation of IPRA. The groups together with the NCIP conducted a
national consultation regarding EO 364 on October 19, 2004 where
they passed a resolution asking the President to immediately re-
call the issuance of EO 364. They argued that EO 364 was against
the intent of indigenous peoples and would further delay the full
implementation of IPRA. As a result of this resolution, the Presi-
dent issued EO 379 on October 26, 2004 amending EO 364. It
specifically provided for the NCIP to be an attached agency of the
DLR and that the NCIP Chairperson shall not suffer diminution in
rank. The NCIP recognized this act as evidence of the President’s
concern for the indigenous peoples and willingness to listen to all
sectors for the benefit of the majority.*°

On January 16, 2004, President Arroyo issued Executive Or-
der 270, the National Policy Agenda on Revitalizing Mining in the
Philippines, which provided for the promotion of responsible ex-
ploration, development, and utilization of mineral resources to
enhance economic growth. The issuance further stated that min-
ing should be done in a manner that adheres to the principles of
sustainable development and with regard to justice and equity, sen-
sitivity to the culture of the Filipino peoples, and respect for Philip-
pine sovereignty. However, EO 270 was silent on the resources
inside the ancestral domain areas. The NAPC-IP Council, in coor-
dination with the NCIP, called for its amendment to provide provi-
sions on mineral resources within ancestral domains.

In response to this call, President Arroyo issued EO 270-A on
April 20, 2004 amending EO 270. The amendment stipulated the
protection of the rights of indigenous peoples and ICCs with the
“streamlining of procedures of concerned government agencies
and instrumentalities relating to the grant of mining tenements...,”
and that the “rights of affected communities, including the rights
of indigenous cultural communities, especially the free and prior
informed consent, shall be protected.” The NCIP has participated
in the drafting of the Mineral Action Plan in consonance with EO
270.

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004) 79
Volume I: The South East Asia Experience



5. Summary of Accomplishments in the Implementa-
tion of IPRA

a. Accomplishments under the NCIP

The NCIP focused its programs on the five key areas of the
law, namely: (1) right to ancestral domains and lands; (2) right to
self-governance and empowerment; (3) social justice and human
rights; (4) right to cultural integrity; and (5) NCIP as an institution.

On the recognition of the rights of indigenous peoples to their
ancestral lands and domains, the NCIP has worked on the delin-
eation of ancestral domains and issuance of CADTs. However, the
size of the estimated area of ancestral domain claims is not clear
with the existence of multiple property rights. During the court
hearings on the constitutionality of IPRA, Justice Artemio V.
Panganiban revealed that a solicitor general gave an estimate of
the ancestral domain to cover 80 percent of the mineral resources
and between eight and 10 million hectares of land in the country.
But the NCIP estimated that only 4,830,000 hectares or 16 per-
cent of the country’s total land area can be considered ancestral
domain of the indigenous peoples.®" This reflects the fact that the
size of the ancestral domain claims is highly contested due to the
existence of multiple property rights.

Under DAO 2, the DENR has issued 181 CADCs covering
2,532,000 hectares.>? (Refer to Appendix A for summary of CADCs
issued.) These CADCs could be converted into CADTs under the
IPRA if the holders decide to do so. Towards the end of the Estrada
administration, the first set of NCIP Commissioners approved 605
CALTs and 10 CADTs, which were neither registered with the Reg-
istry of Deeds nor released to the claimant-owners. There were
reports of irregularities in the processing of these applications as
well as the use of paper ordinarily available to anyone in printing
the CALTs and CADTS. This has tainted their validity and raised
concerns on their genuineness. The release of these titles was sus-
pended with the takeover of the new Commissioners under the
Arroyo Administration. The new Commissioners appointed by Presi-
dent Arroyo promulgated AO 1 in 2002 to determine with finality
the validity of the CADTs and CALTs approved by the first Com-
mission.
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By 2004, the NCIP still had the same problems experienced
during the first year of IPRA’s implementation. But these problems
did not hinder the implementation of its projects and programs.
The NCIP harnessed its potential on networking, coordinating and
converging with other government agencies, non-government or-
ganizations, donor communities and concerned entities. Twenty-
nine CADTs have been issued, and 18 of these were issued in
2004. Forty-eight CALTs were also approved CALTs, four of which
were approved in 2004 (Refer to Appendix B or details). The for-
mal recognition of ancestral lands and domains through the issu-
ance of CALTs/CADTs is in line with the priority thrust of the Ar-
royo Administration.

Since the NCIP has limited resources to support the delinea-
tion process, it has coordinated with other agencies, Local Govern-
ment Units (LGUs), the church sector, NGOs and other support
groups of IPs/ICCs to generate support and resources for the delin-
eation of their ancestral domains.>* However, the approval of CADT
applications leaves much to be desired.

In Mindanao, for example, there are 301 pending applications
for CADT covering 3.1 million hectares as of 2004. The area cov-
ered by these applications represents 30 percent of the land area
of Mindanao (with a total land area of 10,199,886 hectares). Eighty-
four applications (28%) comprise the applications for the conver-
sion from CADC to CADT while the remaining 217 (72%) belong
to direct applications for CADT. About 50 percent of areas cov-
ered by the applications are concentrated in Region XII and Re-
gion XIII while Region IX has the lowest number of applications.

From the 301 applications, only seven CADTs were issued by
the NCIP representing 64 percent of the total CADTs released
throughout the country, and two percent of the total applications
received by the NCIP offices in Mindanao.** Of these, five CADTs
(71%) belong to the applications for conversion from CADC to
CADT while the remaining two CADTs (29%) are direct applica-
tions for CADT. With this pace of implementing IPRA provisions
on ancestral domain claims, it will take more than 40 years to
complete the recognition and delineation of the remaining 286
CADT applications in Mindanao.
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The issuance of CADTs in Mindanao has been slow and insig-
nificant considering the number of applications filed so far. The
slow pace of implementation was mainly due to overlapping and
competing property rights, boundary disputes, inadequate fund-
ing, internal bickering within indigenous groups, bureaucratic and
administrative obstacles, and the limited capability and inexperi-
enced staff of the NCIP. In addition, most of the indigenous com-
munities and elders have limited and poor access to the legal sys-
tem, and are highly incapable and financially constrained to go
through the claim-making process to obtain titles.>

In 2003, the NCIP came up with the Medium Term Philippine
Development Plan for Indigenous Peoples (MTPDP-IP) with the
assistance of the ILO to operationalize the IPRA. This has been
NCIP’s guide from 2003 to date. In addition to the recognition of
ancestral lands and domains, the NCIP assisted communities in
preparing their Ancestral Domain Sustainable Development and
Protection Plans (ADSDPP) and issued guidelines for securing FPIC.

In implementing programs to enforce the right to self-gover-
nance and empowerment, it has conducted training seminars and
has implemented livelihood and other development projects in
indigenous communities. Programs implemented to enforce the
respect for cultural integrity include the issuance of guidelines for
the conduct of research involving indigenous peoples and imple-
mentation of projects involving customary laws and indigenous
knowledge systems and practices (IKSPs). To strengthen NCIP as
an institution, it has engaged in various activities for institutional
development. The Development Agenda of NCIP since its first
year of implementation until 2004 is shown in Table 1 next page.
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These key areas of implementation were clustered into three
core programs of the NCIP>¢ namely:

(1) Land Tenure Security. This became the main focus of the
NCIP’s development agenda and is basically a recognition of the
indigenous peoples worldview that land is life;

(2) Establishing Model Indigenous Peoples’” Communities
Through Development and Peace. In recognition of the indig-
enous peoples” capability and capacity to undertake and sustain
the development of their ancestral domains, the NCIP has formu-
lated guidelines in drafting the ADSDPP. This program assures the
full participation of indigenous peoples in realizing their goals and
aspirations for their ancestral domains; and

(3) Enforcement and Protection of Human Rights. Custom-
ary laws have been used to resolve conflicts which are the key to
the recognition of the indigenous peoples’ rights to practice their
indigenous systems. Legal assistance is extended to the indigenous
communities to ensure that they have equal representation in the
eyes of the law. Orientation on basic human rights became the
highlight of this program.

These core programs are further translated to key result areas
as shown in Table 2.

Table 2. NCIP Core Programs and Key Result Areas

Core Programs Key Result Areas
Land Tenure Security [ e  Survey and Delineation
e Issuance of CADT and CALT
e Cultural Mapping
Establishing Model IP [ ¢« ADSDPP
Communities through | ¢  Development of People and
Peace and Communities through delivery of
Development basic social services
e Protection and Enhancement of
Cultural Heritage of IPs

Enforcement and e Adjudication of conflicts through
Protection of Human customary law
Rights of IPs e Procedures for FPIC when needed

o Legal Assistance
Sources: PANLIPI (2005); NCIP Accomplishment Reports, 1998-2004.
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The NCIP’s projects under each specific development agenda
are shown in Table 3 to give us a picture of its accomplishments. It
shows that from 1998 to 2004, the NCIP focused on provision of
basic services to indigenous communities. This is in response to
the problem of indigenous communities being among the poorest
sectors in Philippine society. The development of NCIP was also
given priority, with policy formulation as one with the highest num-
ber of projects implemented, followed by projects on self gover-
nance.

The program on the development of people and communi-
ties is being implemented in coordination with other government
agencies such as the Department of Health (DOH), Department
of Education (DepEd), Cooperative Development Authority (CDA),
the Department of Social Welfare and Development (DSWD),
Commission on Human Rights (CHR), National Mapping and Re-
source Information Authority (NAMRIA), Department of Agricul-
ture (DA), Department of Interior and Local Government (DILG),
University of the Philippines - Center for Integrative and Develop-
ment Studies (UP-CIDS), DENR, and LGUs.
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The NCIP has also tapped the support of international organi-
zations in implementing its programs such as the International La-
bor Organization Inter-Regional Programme to Support Self Reli-
ance of Indigenous and Tribal Community Through Cooperatives
and Other Self-Help Organization (ILO-INDISCO), United Nations
Development Programme (UNDP), International Fund for Agri-
cultural Development (IFAD), Asian Development Bank (ADB) and
the World Bank (WB) through the Department of Agrarian Re-
form (DAR), DA, and International Centre for Research in Agro-
forestry (ICRAF). Support and coordination has also been tapped
from the academic community and local NGOs such as the Foun-
dation for the Philippine Environment (FPE), Philippine Associa-
tion for Intercultural Development (PAFID), Legal Assistance Cen-
ter for Indigenous Peoples (PANLIPI), and others.*”

As stated in their 2004 Accomplishment Report, the NCIP rec-
ognizes the present constraints and issues hampering the imple-
mentation of IPRA provisions, particularly its program on Land Ten-
ure Security (LTS). Regarding high costs of registering obtained titles,
the NCIP has proposed an executive order that will exempt indig-
enous peoples from registration fees prescribed by the Land Reg-
istration Authority (LRA) with the recognition that indigenous
peoples are among the most underprivileged sectors in society.
The proposal is still under study by the executive department.

The NCIP still needs immediate assistance from all sectors at
the local and international levels to be able to fully implement the
provisions of IPRA. It has completed project proposals to tap exter-
nal resources to fund its programs and projects.

There is also a need to strengthen its capacity to implement
the provisions of IPRA especially those pertaining to: (1) the iden-
tification, delineation and mapping of ancestral lands and domains;
(2) the conversion of CALCs/CADCs in to CALTs/CADTs; (3) the
facilitation of a community-driven development and protection of
ancestral lands and domains; (4) the delivery of basic services; (5)
and the provision of support services for the operationalization of
indigenous systems of governance. Since 2002, it has implemented
skills training programs to strengthen the capability of NCIP offic-
ers and staff.

Assessing the First Decade of the World’s Indigenous People (1995-2004)

88 Volume I: The South East Asia Experience



Analysis of Laws and Policies in the Philippines...

The issues and obstacles it faces in implementing the IPRA,
particularly the provisions on LTS, have to be addressed immedi-
ately to prevent further conflicts in indigenous communities.

6. Assessment of IPRA Implementation by Indigenous
POs/NGOs and other Institutions

The Philippines is undoubtedly the only country in Asia that
has a law on indigenous peoples. However, the implementation of
the law from the viewpoint of indigenous organizations, NGOs
and other institutions, five years after its enactment, has not done
much to improve the situation of the indigenous peoples in the
country.

The network of KAMP (National Alliance of Indigenous Peoples’
Organizations) and the Cordillera Peoples Alliance reported that
the IPRA is flawed in three aspects, to wit: a) it continues to up-
hold the Regalian Doctrine carried over from the Spanish colonial
government; b) IPRA does not repeal oppressive land laws, and ¢)
it has proven to be a problem rather than a solution to the historic
problems of indigenous peoples based on the experiences of in-
digenous communities in the Philippines.”® Some examples of these
include a Mineral Production Sharing Agreement (MPSA) signed
between TVI Pacific and the government that covers around 508
hectares within the 6,500-hectare area of the Certificate of Ances-
tral Domains Claim (CADC) acquired by the Subanen people in
Sitio Canatuan, Siocon, Zamboanga del Norte in Mindanao, and
a mining license granted to the Western Mining Corporation for
areas that cover the territory of the B’laan, the Bong Banwu
Salnaong in particular, where ancestral domains claim have been
already filed. About 256 Tagbanua families on Calauit Island in
Palawan province have been reclaiming their ancestral lands for
over 10 years after they were relocated from their territory that
has been declared as a sanctuary of African animals by virtue of a
Presidential Decree. In Surigao del Norte in Mindanao, many fami-
lies were displaced from their homes and fields and their agricul-
tural lands were destroyed due to open-pit mining operations in
Taganito and Tinabigan. They have made appeals to the NCIP but
their demands have not been met.

The Legal Rights and Resources Center (LRC) gave their legal
opinion that the IPRA is a heavily compromised law mainly due to
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three reasons: a) the IPRA inherited a huge but largely inefficient
bureaucracy from the dissolved Office of Northern Cultural Com-
munities (ONCC) and Office of Southern Cultural Communities
(OSCC) which were the government agencies responsible for in-
digenous affairs prior to IPRA and NCIP; b) it does not offer any
fundamental solution to the conflict between customary law and
state law; and c) “IPRA is an analgesic,” it merely directs attention
away from the significant issues confronting indigenous peoples.*

Based on the reports submitted by several indigenous organi-
zations and NGOs on the situation of the human rights and fun-
damental freedoms of indigenous peoples in the Philippines to
the UN Special Rapporteur (SR) on Indigenous Peoples’ Rights in
his country visit in 2002, the SR came up with his report submit-
ted to the Philippine government. On the implementation of IPRA,
the SR reported that some analysts have pointed to weaknesses in
the law which may lead to contradictory or ambiguous interpreta-
tions that do not fully favor indigenous peoples’ rights. The SR
also noted that the major concern is not so much on the text of
the law itself but on the difficulties of its implementation, despite
the adoption of the Implementing Rules and Regulations including
a series of administrative orders issued by the NCIP and executive
orders by the President. As an example, the law provides for the
application of claims by interested ICCs/IPs for ancestral land titles
but some lands are not considered subject to claims when other
private land claims exist, and the law has a special provision ex-
empting the City of Baguio from ancestral claims. This has con-
fused the indigenous peoples as to the possible benefits for them
of IPRA.

The SR further noted in his report that the implementation of
IPRA, or any law for that matter, depends not only on political will,
but also on the institutional effectiveness of the government agen-
cies that are responsible for it. The NCIP, as the primary govern-
ment agency for indigenous concerns, has not yet been able to
live up to the expectations and aspirations of indigenous peoples
on the full implementation of IPRA. As seen in the reports from
various agencies and NGOs, the SR noted in his report that this is
due, in part, to insufficient funding of the NCIP, bureaucratic ob-
stacles, and the inexperience of NCIP itself that have resulted to
delays in implementation.

Assessing the First Decade of the World’s Indigenous People (1995-2004)
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On the other hand, the SR recognized the importance of hav-
ing created Task Force 63, chaired by the President, to deal with
emergency issues regarding indigenous peoples, although it was
short-lived. He also noted with optimism that NCIP has been do-
ing its part to consolidate its specific role and leadership in pro-
moting and protecting indigenous peoples’ rights within the frame-
work of the current Administration, and should be able to estab-
lish itself firmly as the lead agency on indigenous concerns in co-
ordination with other government agencies, particularly the DENR.

Despite the flaws and limitations of IPRA, indigenous peoples
cannot deny the fact that it is a law that recognizes their rights
which is an initial step towards their struggle to have their rights be
recognized and protected. The indigenous peoples can critically
use the law but with the understanding that first and foremost,
they have mainly themselves to rely on in confronting their issues
and problems, and in their struggle to promote and protect their
rights as indigenous peoples.

7. Accomplishments Under the Office of the Presiden-
tial Adviser on Indigenous Affairs (OPAIPA)

The OPAIPA was created by the Office of the President under
President Gloria Arroyo through EO 1 dated 20 February 2001 to
ensure the effective implementation of IPRA. According to PANLIPI’s
report on its initial assessment of the implementation of IPRA, the
NCIP was placed under the supervision of OPAIPA from 2001 to
2002. The OPAIPA, under its appointed Presidential Adviser, Former
Philippine Ambassador to the Vatican, Howard Dee, established
seven tracks to fulfill its mandate for 2001 to 2002.%° They are as
follows:

(1) Renewing or Revitalizing NCIP. This was intended to re-
new the NCIP with a new functional organizational structure and
staff it with motivated and skilled personnel imbued with a new
sense of purpose to bring justice and service to indigenous com-
munities. The OPAIPA conducted a performance evaluation and
institutional audit of the NCIP with the assistance of a special team
headed by the Department of Budget and Management (DBM),
Civil Service Commission (CSC), Commission on Audit (COA) and
the Ateneo Human Rights Center. It recommended the issuance
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of an Executive Order to authorize the new commission to under-
take a thorough reorganization assisted by the Asian Institute of
Management (AIM);

(2) Reconstituting the New Commission. The goal was to
reconstitute the commission of seven commissioners through a
democratic process of ethnographic regional consultations with
the indigenous tribal leaders, for appointment by the President.
The process of consultation and screening resulted in the appoint-
ment of seven commissioners in August 2001 with Atty. Evelyn S.
Dunuan as Chairperson and as commissioner for the Cordillera
Administrative Region;

(3) Designing Process Systems. The OPAIPA completed the
process systems and procedures that served as guidelines covering
the vital functions of the NCIP in fulfilling its mandate. The two
processes which served as prototype for CADT processing and for
the issuance of FPICs were both adopted by the Commission;

(4) Responding to Cases of Injustice and Oppression. A
multi-agency task force was created with the aim of protecting
indigenous communities from harassment, illegal eviction, armed
raids and intrusion, and other forms of injustice. The task force
was able to initiate action on twenty-five cases reported to OPAIPA;

(5) Mainstreaming Government Services. This track aimed
to mainstream the delivery of government services to indigenous
communities. It included meetings and consultations with differ-
ent agencies to identify their respective roles, programs and activi-
ties in promoting the development of indigenous peoples. This
resulted in the identification and continued development of indig-
enous peoples’ program components among line agencies includ-
ing NAPC, DSWD, DOH, DENR, DepEd, DA and DND.

The DND made representations in the exemption of indig-
enous peoples from recruitment and to declare their communi-
ties as sanctuaries of peace. The DOJ, together with the Ateneo
Human Rights Center, instituted a “Free the IPs Project” to release
indigenous peoples who were unjustly charged for crimes and are
in jail. It worked out with DOH a technical training of indigenous
medics while it developed a special curriculum for indigenous
peoples with DepEd. The training of indigenous peoples in sus-
tainable agriculture and extension service was implemented with
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the DA, while it worked for the inclusion of indigenous communi-
ties in the KALAHI and CIDSS program with the DSWD and NAPC.

(6) Sourcing External Funding for NCIP. The mobilization of
Official Development Assistance (ODA) funds and other resources
in support of the development of indigenous communities was
the aim of this track. As a result, the OPAIPA was able to negotiate
an increase in the budget allocated by UNDP for the sustainable
development and management of ancestral domains, funds for
scoping programs with the ILO, and grant facility for poverty re-
duction in indigenous communities through the ADB;

(7) Strengthening the Legal Framework for IPRA Implemen-
tation. This was worked out at the levels of the Supreme Court,
Congress, other executive agencies, the academe, the international
community and at the bar of public opinion. Under this track,
OPAIPA recommended extensive education, information and pub-
lic relations campaign to engender understanding of the legal frame-
work and the moral underpinnings of the rights of indigenous
peoples and to defend IPRA.

In the implementation of its mandates, OPAIPA worked effec-
tively with multi-sectoral support primarily from indigenous peoples’
organizations (IPOs) like the Pambansang Lupon ng Nakatatanda
sa Tribu (PLANT), Coalition for Indigenous Peoples Rights” Advo-
cates (CIPRAD), Solidarity of Indigenous Peoples (KASAPI), and
the NCIP. It also worked with NGOs such as PANLIPI, Episcopal
Commission on Indigenous Peoples, Ateneo Human Rights Cen-
ter, PAFID, Anthrowatch; government agencies such as the DENR,
NAPC, OPAPP; and the academe.

With NCIP as the primary agency, other government agencies
also implemented programs and projects that promote the rights
of indigenous peoples either in direct implementation of IPRA or
in pursuance of their mandates where indigenous peoples benefit
in the same way as other members of the population. These pro-
grams and projects are discussed in the next section.
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C. Programs and Projects Implemented by Various Gov-
ernment Agencies to Promote and Protect Indigenous
Peoples’ Rights

The Philippines’” Medium Term Philippine Development Plan
for Indigenous Peoples (MTPDP-IP) for the period 2004 to 2008
has stated in its assessment of programs for 2004 that there are
very few government programs and projects being implemented
that are specifically focused on indigenous peoples. These pro-
grams are those of the NCIP and certain projects of the NCCA and
the DSWD. The other existing government programs and projects
are lumped with other general categories of beneficiaries.®!

Historically, indigenous peoples remain “invisible” in govern-
ment program designs even for the delivery of basic services. This
is not a good scenario considering that many indigenous commu-
nities in the Philippines have been driven away by various forms
of aggression to the most remote rural areas where there is a harsh
environment and government presence is almost not felt.

The earlier MTPDP of 2001-2004 reflected the government'’s
program to address indigenous concerns. Containing the anti-pov-
erty and overall development framework of the government at
that time, the plan aimed to expand and equalize access to eco-
nomic and social opportunities, inculcate receptivity to change,
and promote personal responsibility. It recognized the need to
protect the vulnerable sectors of society in “conquering poverty
and transforming Philippine society so that each Filipino can en-
joy a better and dignified quality of life.”®?

Based on the MTPDP 2001-2004, the indigenous peoples’
sector forms part of the basic sectors that are the main focus of
the anti-poverty program of the government. In order to win the
battle against poverty, the plan stated that it is crucial for govern-
ment efforts to carry a social bias as balance to economic growth.
These efforts focus on the following core strategies, namely: (1)
asset reform program or the redistribution of physical resources
and assets, particularly land and credit; (2) human development
services, particularly basic education, health, shelter, water and
electricity; (3) social protection of the poorest and most vulner-
able sectors and communities through social welfare and assis-
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tance, local safety net, social security, and insurance; (4) participa-
tion of the poor in governance; and (5) security and protection
against violence, including in the home.

The implementation of these strategies can be assessed fur-
ther by looking at how the various government agencies imple-
mented their programs and projects in response to the needs of
the basic sectors including indigenous peoples and as part of the
implementation of IPRA.

I. Programmes and Projects of the Philippine Gov-
ernment

In the Philippines, locally-funded government programs are
continuing activities that are implemented nationwide or within a
specific geographic area, or implemented for a short period to
address a specific issue. In some cases and especially on programs
and projects that deliver basic social services, funding may also
come from local NGOs or private corporations. In the choices of
projects to implement, the line agencies are not aware of any link
between the projects and the government’s mandate to imple-
ment the program of activities for the Indigenous People’s De-
cade.

The implementation of a government program depends upon
its urgency in meeting the government’s priority plans. A program
is considered a top priority when it is part of an agency’s priority
thrusts in response to its mandate under the Medium-Term Philip-
pine Development Plan. The same holds true when a program is
part of the State of the Nation Address (SONA) commitments of
the President. In such a case, the heads of agencies are quick to
adopt the SONA commitments and are given the utmost priority in
implementation. This is carried through by immediate budget prepa-
rations and such priority is reported to the Department of Budget
and Management (DBM) to ensure that the necessary funding is
included in the General Appropriations Bill.

However, budget proposals from agencies are usually subject
to reduction during budget deliberations. When this happens, the
agency head ensures that priority programs are implemented ei-
ther through the use of some agency funds allotted for priorities
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identified by the agency head, or through complementation among
agency units to support the priority activity.®?

It is government practice that a unit of the agency concerned
serves as coordinator in program implementation. A high-ranking
official as focal person ensures agency commitments when inter-
agency cooperation is necessary, while the heads of field offices
supervise implementation. The accomplishment of the priority ac-
tivity is an important factor in the annual performance evaluation
of the agency’s key personnel.

Table 4 shows the various government agencies’ programs and
projects according to key areas of implementation of IPRA. It shows
that 90 percent of the projects are nationwide in scope (i.e., in-
tended to benefit every Filipino), while only eight percent are spe-
cific to indigenous groups as beneficiaries. These projects are those
implemented by the National Commission on Culture and Arts
(NCCA) to individual communities, tourism projects sponsored by
the DOT, specific language study conducted by the DepEd, and
projects for the Badjaos by the DSWD. The other nine projects
are for indigenous peoples in general.

From the total number of projects listed, only 16 percent are
implemented pursuant to IPRA. Many projects designed after the
enactment of IPRA were not purposely to enforce the provisions of
the law except some projects carried out by CHR, DepEd, NCCA,
NAPC and NSO. The prevailing practice is that projects focused on
indigenous peoples are usually prioritized only if the department
has a mandate in a particular area of intervention.
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Out of the 22 government agencies included in the study,
only the NAPC has allotted funds for Land Tenure as part of the
enforcement of the rights to ancestral domains under IPRA. This
fund was secured by NAPC from the Office of the President but
was assigned to the NCIP. Two other agencies implemented seven
projects involving the development of ancestral domains.

Most programs implemented by DENR are not exclusive to
indigenous peoples but they offer opportunities for indigenous
peoples to participate. In fact, some indigenous communities have
already participated in some of the projects such as the Commu-
nity Based Forestry Management (CBFM), under the Industrial
Forest Management Agreement (IFMA), NIPAS, and the Forest
Land Grazing Lease Agreement. The DENR believes that programs
like the CBFM that encourages self-governance have been suc-
cessful in building communities including indigenous peoples.

With the enactment of Republic Act No. 7160 or the Local
Government Code (LGC) of 1991, many LGUs have become more
capable of providing basic services. Aside from their authority to
generate income, LGUs have a 40 percent share in the Internal
Revenue Allotment (IRA) from the national government. The IRA
sharing scheme is as follows: provinces and cities both have 23
percent share, municipalities get 34 percent, and barangays have
a share of 20 percent.

As frontliners in service delivery, barangays/villages are man-
dated to provide their constituents with basic services like agricul-
tural support services, health and social welfare, maintenance of
the barangay justice center, and other infrastructure facilities. Un-
der the LGC, each barangay is required to have a Barangay De-
velopment Plan which shall contain the priority programs and
projects and will be the basis of the programming of funds and
budgeting.

The IRA share of the barangays is divided among the 41,882
barangays based on population (60%) and equal sharing (40%). A
barangay is also entitled to a share from the following revenues: (a)
real property tax (RPT) collection from the province and city; (b)
community tax collections when collected by the barangay; (c)
development of the national wealth; (d) proceeds on tax on sand,
gravel and other quarry services; and (e) tobacco excise tax. The
barangay’s share in national wealth is 35 percent of the 40 per-
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cent share of the province or highly urbanized (or independent)
component city where it belongs. If the natural resources are lo-
cated in two or more barangays, their respective shares are com-
puted on the basis of population (70%) and land area (30%).

The participation of indigenous peoples in the formulation
and planning of government programs and projects is better as-
sured during barangay development planning than during the plan-
ning process done by national agencies. National agencies claim
that their programs and projects are the result of consultations
with concerned stakeholders but the level of consultations done
vary among the agencies. At most, representatives of stakeholders
from selected areas, usually through the provincial, municipal or
barangay councils, participate in consultations by national agen-
cies. The results of these consultations are then considered as rep-
resentative of the interest of the whole sector of stakeholders in
the country. On the other hand, stakeholders in barangay devel-
opment planning including the indigenous peoples have a better
chance of participating in the planning process according to LGC
procedures.

Most programs and projects of national agencies serve the gen-
eral public, with the exception of those being implemented by the
NCIP, NCCA, NAPC-IP and the OPPAP. Therefore, the impact of
such programs and projects on indigenous peoples depends on
such factors as location where the program is implemented, rank-
ing of indigenous peoples in an agency’s list of beneficiaries, coor-
dination among the agencies (and with indigenous communities,
NCIP, and NGOs), and the type of delivery system. With the man-
date of NCIP to implement the IPRA and be responsible for the
development of indigenous communities in the country, it must
play this role with conviction and be able to harness the resources
from other government agencies for the benefit of indigenous
peoples.

The enactment of IPRA brought a lot of hope to the indigenous
peoples in the Philippines. But the NCIP as lead agency became
effective only in 2001. After a span of seven years since IPRA’s
enactment, indigenous peoples and their advocates feel that not
much has been achieved to fully implement the provisions of the
law and to secure their rights to their ancestral lands and territo-
ries.
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For its part as lead agency responsible for implementing the
programs for the National Decade for Filipino Indigenous People
(1995-2005), the DFA’s efforts were not sustained and was lim-
ited only to an official proclamation in 1995 as an offshoot of the
UN declaration. Such proclamation was not disseminated prop-
erly and was not even known by majority of the people even in
government. The government did not carry through its mandate
to implement the program of activities.

Thus, the Philippines government was not able to implement
many of its programs for indigenous peoples as mandated by IPRA
or according to National Decade for Filipino Indigenous People.

2. Foreign-Assisted Government Programs and
Projects

Table 5 shows that there are 211 on-going foreign-assisted pro-
grams and projects as of 2004. These are being implemented by
21 agencies (see Appendix C). Ninety-one percent (or 193) of these
are implemented in specific regions while only eight percent (or
18) are implemented nationwide.

Programs on agriculture, natural resources management, and
agrarian reform make up 40 percent (or 86) of these programs,
followed by projects on social development at 35 percent (or 73).
This is followed by programs on economic development at 13
percent (27), and integrated area development programs/projects
at only two percent (5).

There are foreign-assisted projects that are implemented mainly
in indigenous territories which may not really have been intended
to benefit the indigenous peoples. Some of these programs in-
clude the Northern Mindanao Community Initiatives and Natural
Resource Management Project and the Western Mindanao Com-
munity Initiatives Project of the DAR; the Central Cordillera Agri-
culture Programme (CECAP), Cordillera Highland Agricultural Re-
sources (CHARM) Project, Upland Development Program and the
Mindanao Rural Development Program all implemented by the
DA; the Third Elementary Education Project (TEEP) and the Sec-
ondary Education Development and Improvement Project by the
DepEd; and the Forestry Sector Project, San Roque Multi-Pur-
pose Project, Southern Mindanao Integrated Coastal Zone Man-
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agement Project and the Mindanao Community-Based Forest
Resources Management Project of the DENR. These programs were
funded by IFAD, ADB, European Commission (EC), Japan Bank
for International Cooperation (JBIC) and other foreign funding
agencies.

Programs and projects funded by foreign sources obtain their
funds out of the Official Development Assistance (ODA) as em-
bodied in Republic Act 8182, the Official Development Assistance
Act of 1996. The law provides that ODA is a loan or a combina-
tion of loan and grant which is jointly managed by the National
Economic and Development Authority (NEDA), the COA, and
Congress.

Programs and projects that are funded by the ODA loans re-
quire a counterpart contribution from the government while those
funded out of ODA grants may not necessarily require a govern-
ment counterpart. It is stipulated in the ODA Act that counterpart
funds necessary to implement each ODA project are included in
the Annual Expenditure Program submitted by the President to
Congress for its approval. Any request for funds to cover cost over-
runs is also submitted to Congress for appropriation.

The ADB is one of the major sources of ODA funds for the
Philippine Government. The ADB did a program evaluation of its
country assistance extended to the Philippines for the period 1986-
2002.% The evaluation found out that only 31 percent of 36
projects completed and postevaluated since 1986 were generally
successful compared with the ADB-wide average of 51 percent,
although there were some improvements in the 1990s.

The reasons for the high rate of project failure in the Philip-
pines were: (a) frequent internal and external shocks; (b) poor
project design; (c) project implementation bottlenecks; (d) absorp-
tive capacity constraints; (e) excessive time needed, particularly
for actions requiring legislation; (f) complicated land acquisition
and procurement policies and procedures; (g) inadequate project
personnel in both number and capability; and (h) lack of institu-
tional and financial capacity especially of the LGUs to undertake
projects.

It was recommended that ADB’s support focus on a steady,
relatively modest and selective lending program. The recommended
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areas to be considered include microcredit to support income gen-
erating activities for the poor, as well as education and health fa-
cilities, potable water supplies, road transport in rural areas, and
the development of lagging regions, particularly in Mindanao or
Southern Philippines. Emphasis was also given to its continuing
involvement in policy reform, capacity building and institutional
strengthening through nonlending activities, and deepening ADB’s
relationships with the broader society including NGOs, women'’s
groups and ethnic groups.

D. Programs and Projects Implemented by International
Funding Institutions, Foreign Governments, and the UN

I. International Funding Institutions and Foreign
Governments

International banking institutions which extend development
assistance to the Philippines include the ADB, JBIC, the Interna-
tional Monetary Fund (IMF) and the World Bank (WB). Interna-
tional financial institutions and foreign governments who extend
development assistance to the Philippines work closely together to
improve the ODA portfolio through annual joint portfolio reviews
and regular technical working group meetings.

As an example, the ADB works closely with the WB and JBIC
as cofinancing partners for technical assistance (TA) and loans to
reduce the burden of project financing on the government bud-
get. The country program of ADB for the Philippines has been
developed with those of other development partners, bilateral and
multilateral agencies, NGOs and the private sector. The guiding
principle in both programming and implementation has been to
move from coordination to actual cooperation in order to opti-
mize delivery of existing programs and achieve a multiplier effect
by combining resources. Examples of this kind of arrangement
are the innovative agreements with Germany’s Gesselschaft fur
Technische Zussamenarbeit (GTZ), and other collaborations in
implementing the Supreme Court’s Action Plan for Judicial Re-
form.

However, the record of the loans extended by international
financial institutions to the Philippines has been dismal especially
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in terms of the economic debacle that the country has been in for
the past century. The WB granted its first loan to the Philippines in
1957 to remedy the deficit created by the unequal trade relation-
ship between the United States and the Philippines brought about
by unequal trade agreements between the two countries like the
Bell Trade Act and the Laurel Langley Agreement. Subsequent
government policies after the first WB loan were directed towards
compliance to conditions imposed by the loan agreements such
as full and immediate decontrol of foreign exchange, lifting all
restrictions on foreign exchange receipts in the 1960s. Policies com-
plying with IMF, WB and the ADB loan conditionalities were car-
ried over to the next administrations of Presidents Marcos, Aquino,
Ramos, Estrada and up to the current Arroyo administration. Bank-
ruptcy of government persisted and got even worse while loans
from the IMF-WB and other financial institutions continue to de-
termine the economic strategy of the government and to direct a
development policy that is still anchored on export-oriented in-
dustries and foreign investment.®®

This development policy requires the expansion of areas de-
voted to export products and increase the exploitation of primary
resources such as rivers, minerals, forests and agricultural lands.
The indigenous peoples, whose lives depend on these dwindling
natural resources, continue to lose both their rights to their land
and their sources of livelihood to the increasing commercial ex-
ploitation of the country’s remaining resources. In large areas in
Mindanao (excluding data from the regions of Caraga and ARMM),
foreign direct investment (FDI) from 1998 to 2002 was at least
1.2 billion pesos, and about 75 percent of these were invested in
exploiting mines, land, forests and rivers. As of 2003, there are
125 foreign-owned/affiliated corporations in Mindanao alone.®®
The ADB, for the period of 2000-2003 released $235 million in
loans for various projects and programs in Mindanao. The ADB is
one of the major creditors of the Philippines and presently, has 45
loans under implementation in the country.®”

Governments of other countries have their own programs
which their own development agencies implement in the Philip-
pines. Assistance have come from Australian Agency for Interna-
tional Development (AusAID), Canadian International Develop-
ment Agency (CIDA), European Commission (EC), Finnish Gov-
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ernment, German Technical Cooperation (GTZ), German Finan-
cial Cooperation (KfW), Japan International Cooperation Agency
(JICA), New Zealand Agency for International Development
(NZAID), Swedish International Development Agency (SIDA), US
Agency for International Development (USAID), and US Depart-
ment of Energy (USDOE).

The case of the European Commission/European Union is
presented here to illustrate the kind of assistance that foreign gov-
ernments extend to indigenous peoples in the Philippines.

The European Commission’s development cooperation sup-
port in the Philippines started in 1976 and has amounted to about
390 million Euros of grant assistance through both governmental
and non-governmental channels, and spread over all parts of the
country. There are about 64 percent of ongoing bilateral projects
in the field of integrated rural development, environmental protec-
tion, and more recently in the health sector.

The EC’s strategy for the Philippines focus on the following
categories of assistance: (a) development cooperation which con-
centrates mainly on poverty alleviation as well as health and envi-
ronment, and (b) economic cooperation which aims at increasing
two-way trade and investment flows based on mutual interest.

As seen in its strategies, the EC’s development assistance does
not include specific assistance for indigenous peoples. Rather it
focuses on poverty alleviation in general. However, the EC has a
long history of cooperation with indigenous peoples mostly in Latin
America, and it has many projects that had directly or indirectly
supported indigenous peoples based on the EC’s (now EU) posi-
tion that “active cooperation with indigenous peoples is essential
for poverty elimination, sustainable development, human rights
and democracy.”®® Between 1998-2000, the EC/EU has provided
21.9 million Euros for projects worldwide directly affecting indig-
enous peoples as target groups. This figure does not include the
large range of projects and programmes which impact on indig-
enous peoples in an indirect way.®

The EC/EU has also developed its policy on indigenous peoples
in 1998 (EC Policy Paper, 1998). This shows that concern for in-
digenous peoples have been integrated in several EC/EU Policy
Instruments such as Country Strategy Papers, development coop-
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eration documents, policy orientation papers, and thematic in-
struments of development cooperation. Moreover, the develop-
ment of these documents had been done through consultations
with various indigenous organizations and support advocates. For
instance, the indigenous peoples were involved in the formulation
of the EC Working Document in Support for Indigenous Peoples,
and in two resolutions of the EU (Council Resolution 1998 and
Council Resolution 2002) which set the framework for EU sup-
port to indigenous peoples embedding it firmly in EC political and
policy agenda.

The EC/EU Policy on Indigenous Peoples includes the follow-
ing essential points: (a) concern for indigenous peoples to be inte-
grated into all levels of development cooperation; (b) indigenous
peoples’issues to be included in policy dialogue with partner coun-
tries; (c) encourage full participation of indigenous peoples in demo-
cratic processes of their country; (d) recognizes diverse concepts
of development and right to choose own development path; (e)
indigenous peoples have the right to object to projects negatively
affecting their livelihoods; (f) EC respects cultural identities and
choices in shaping social, economic and cultural development of
indigenous communities; and (g) EC strives to empower indigenous
peoples and integrate their concerns into EC policies, programmes
and projects.

2. UN Agencies

Most UN agencies and programs have reached the Philippines
like the Joint United Nations Programme on HIV/AIDS (UNAIDS),
UN Population Fund (UNFPA), UN Educational and Scientific Or-
ganization (UNESCO), World Health Organization (WHO), UN
Children’s Fund (UNICEF), UN Fund for Women (UNIFEM), Food
and Agriculture Program (FAO), UN Habitat for the proposed De-
velopment of Poor Urban Poor Communities Project, the UN Vol-
untary Fund for Indigenous Populations, the Voluntary Fund for
the International Decade of the World’s Indigenous People, UNDP,
IFAD, and ILO (See Appendix D to see the strategies and activities
used by development partners in the Philippines). It shows, for
instance, that ILO, UNDP and IFAD in its recent strategy frame-
work for 2004 have specific policies and programs for indigenous
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peoples, although other partners like UNFPA, UNICEF, have sup-
ported projects that benefited indigenous peoples.)

This paper specifically discusses the (1) UN Voluntary Fund
for Indigenous Populations, (2) the Voluntary Fund for the Inter-
national Decade of the World’s Indigenous People, (3) IFAD, and
(4) ILO. These programs implemented specific programs in re-
sponse to the program of activities for the International Decade.

a. The UN Voluntary Fund for Indigenous Populations

The UN Voluntary Fund for Indigenous Populations was es-
tablished based on the General Assembly (GA) Resolution 40/131
dated December 13, 1985. The purpose of the fund was to pro-
vide financial assistance to representatives of indigenous commu-
nities and organizations to participate in the deliberations of the
Working Group on Indigenous Populations (WGIP) of the Sub-
Commission on the Promotion and Protection of Human Rights.
This mandate has been expanded twice in the last 10 years. The
first expansion was based on GA Resolution 50/126 dated De-
cember 21, 1995 which decided that the fund’s mandate will
include the provision of travel grants to allow participation to the
open-ended inter-sessional Working Group of the Commission of
Human Rights to elaborate on a Draft UN Declaration on the
Rights of Indigenous Peoples. The second expansion came on
December 19, 2001 upon the formation of the UN Permanent
Forum on Indigenous Issues (UNPFII) based on CA Resolution
56/140 that further expanded the mandate to provide travel grants
to indigenous peoples to participate in sessions of the UNPFII.
The Board of Trustees of the Fund is composed of five indigenous
experts.

In the Philippines, this fund has been availed of by two indig-
enous organizations based in the Cordillera, namely the Cordil-
lera Peoples Alliance (CPA) and Tebtebba Foundation, and one
IPO based in Mindanao, the Lumad Mindanaw Peoples’ Federa-
tion. These organizations have availed of this voluntary fund for a
number of years from 1992 to 2004. The Fund was able to open
up new opportunities and venues for these organizations to par-
ticipate in international processes on indigenous concerns, and
has likewise helped greatly in their projection of their issues and in
their work on advocacy and networking.
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b. The Voluntary Fund for the International Decade
of the World’s Indigenous People

The establishment of a Voluntary Fund for the Decade of the
World’s Indigenous People was by virtue of GA Resolution 56/
140 in December 21, 1993, upon the declaration of the Interna-
tional Decade of the World’s Indigenous People. This voluntary
fund was established to financially assist projects and programmes
during the Decade. In a report by the UN Secretary-General,”®
the Fund has provided support for 176 projects worldwide up to
2004 which had been proposed, implemented and evaluated by
indigenous organizations. In addition, the Fund has provided fi-
nancial assistance to the first year of the Indigenous Fellowship
Programme in 2000 as well as several workshops, seminars and
other activities to promote the objectives of the Decade.

Several indigenous organizations in the Philippines have availed
of the Fund from 1997 to 2004. A total of six organizations in the
Philippines implement projects using this Voluntary Fund, namely:
the Cordillera Peoples Alliance, Mamalo Descendants Organiza-
tion, Apo Sandawa Lumad nong Panghiusa sa Cotabato, Inc.,
DINTEG or the Legal Rights Center in the Cordillera Region, the
Alliance for Genuine Development-Mindanao, and the organiza-
tion of the Tumanduk people.

In 2003, the Chairperson of the Board evaluated the effec-
tiveness of the Fund”' in terms of its impact on the Decade. The
following points were noted:

* the Fund has raised awareness and has educated both in-
digenous and non-indigenous communities on the situa-
tion, cultures, languages, rights and aspirations of indig-
enous peoples;

* it ensured the continued and increased participation of
indigenous peoples at the grassroots level; provided the
venues for them to raise their issues at the international
level; allowed networking with other indigenous organi-
zations and NGOs; facilitated relations with governments
and other UN bodies; and helped develop their leader-
ship capabilities;

* it helped in the promotion and protection of the rights of
indigenous peoples;
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* it helped in the implementation of the recommendations
pertaining to indigenous peoples in all high-level confer-
ences, including the proposal to establish a permanent
forum for indigenous people in the UN system;

* it helped in the adoption of the draft UN Declaration on
the Rights of Indigenous Peoples.

c. International Fund for Agriculture and Develop-
ment (IFAD)

The work of IFAD in the Philippines started in 1978 and has
since committed a total of US$125.7 million in financing 10 projects
related to agricultural development. IFAD had a role in efforts to
reduce poverty in the Philippines, from its first project that financed
year-round irrigation to improve agricultural productivity in the
Cagayan Valley in Northern Luzon, to its most recent project which
emphasizes financial services in support of the development of
microenterprises. Its goals are to enable poor rural people to im-
prove their incomes and food security and as a result, to provide
better food, education and health care for their families.

IFAD supports the government in achieving the goals of the
Medium Term Development Plan for 2004-2010 mainly through
its support in microfinance, with the aim of tripling loans to self-
employed people, microenterprises and to remote areas. The strat-
egy of IFAD in the Philippines has evolved from the government’s
own strategic initiative contained in the SRA and from IFAD’s own
strategic framework and key strategies for Asia and the Pacific Re-
gion. Lessons learned from past operations in the country have
sharpened the focus of IFAD’s activities to concentrate on the
most deprived marginal upland and coastal areas which is home
to many of the country’s poorest people. The target groups at
present include indigenous peoples and beneficiaries of agrarian
reform in the uplands, coastal fisherfolks, landless people, and
women in general, who are among the poorest of the poor.”

It was only recently that IFAD included indigenous peoples in
its strategies with the evolution of IFAD’s Strategic Framework in
Asia-Pacific for 2002-2006. Its regional strategy on the reduction
of rural poverty is aimed at: (1) increasing the productivity of staple
food in less favored areas; (2) reforming property and tenure rights
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of various marginalized minorities and IPS; (3) expanding the ca-
pabilities of the poor and vulnerable through greater access to
self-help, local accumulation, new skills and technologies; and (4)
changing unequal gender relations to increase women'’s owner-
ship and control of assets, and their effective participation in the
management of community affairs.”

Some of the key innovative features of IFAD operations in the
country focus on securing access to land in ancestral domains for
indigenous peoples, putting in place land use planning, and help-
ing indigenous peoples achieve better management of natural re-
sources. The projects funded by IFAD for indigenous peoples in
the Philippines include the following:

*  Northern Mindanao Community Initiatives and Resource
Management Project. This project began in 2001 with IFAD
funds of US$14.81M and a total cost of $21.57M;

*  Western Mindanao Community Initiatives Project. This
project started in 1998 with IFAD funds of $14.79M and
total cost of $18.15M;

* Cordillera Highland Agricultural Resource Management
Project (CHARM Project). Approved in 1995 and termi-
nated in 2004, it has a funding of $9.24M from IFAD and
a total funding of $64.83M; and

e Highland Agricultural Development Project (HADP). This
project ran from 1986-1992 with IFAD funds of $4.6M
and a total funding of $26.9M.

In 2005, IFAD supported an impact assessment of the CHARM
Program. The assessment illustrates the impact of such projects on
indigenous peoples.”* Based on the villagers’ perceptions regard-
ing the impact of CHARM projects and activities, the study found
that among, others: (1) the project led to more productive subsis-
tence, increased food security and uplifted their bodily and social
well-being; (2) the beneficiaries regarded CHARM as their main
safety net that cushioned them against the full adverse impact of
the economic crisis brought by the increased legal and illegal im-
portation of temperate vegetables; (3) the Barangay Natural Re-
source Management Plan (BNRMP), as a plan and process, con-
tributed much to empower the villagers by providing them with
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the skills and knowledge necessary to collectively plan for their
village; and (4) the project may have contributed in fostering a
stronger sense of community and collective responsibility among
the indigenous beneficiaries.

However, these positive impacts of the CHARM Project on the
beneficiaries, especially on increased productivity, have been ne-
gated by the entry of imported temperate vegetables in the coun-
try as part of the provisions of the Agreement on Agriculture (AoA)
of the World Trade Organization (WTO) which the Philippines
joined in 1994. This was the case in a farming village that was a
beneficiary area of the CHARM project presented in the findings
of a study of the impact of globalization and liberalization on poor
rural producers done in 2005.7 The supposed benefits introduced
by the CHARM project to the farmers in the area have not been
felt because of the sudden decrease in prices of their vegetable
produce as a result of increased importation of vegetables. The
impact of vegetable importation was seen to be more evident at
the level of goal achievement and at the actual living conditions of
the farmer beneficiaries of CHARM. The study also noted that “at
the farm level, the farmers are already serving as actual ‘safety
nets’ to the impacts of globalization” where the full realization of
CHARM'’s project goal is not immediately seen. This is a clear ex-
ample how various programmes and policies of the government
contradict each other where the positive results of a government
project are negated by an over riding government policy.

d. International Labor Organization (ILO)

The ILO was the first international body to address indigenous
issues in a comprehensive manner. Its work started in the early
1920s and it has continued to promote the rights of IPs/ICCs. Its
activities for indigenous peoples are classified into two areas: (1)
the promotion and supervision of Convention No. 169 relating to
indigenous and tribal peoples; and (2) provision of technical assis-
tance to improve indigenous and tribal peoples’ social and eco-
nomic conditions.

The ILO promoted Convention 169 (C169) towards its ratifi-
cation by the Philippine government by conducting workshops
nationwide involving various stakeholders. Within the period 1990
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to 1998, a number of important steps were taken to promote
C169. These included the official transmission of the text of C169
by the Department of Labor and Employment (DOLE) to the leg-
islature, holding of first national conference on C169, translation
and dissemination of C169 in three major local languages (/locano,
Tagalog and Cebuano), presentation of resolutions to the govern-
ment by indigenous peoples and advocates for the ratification of
C169, until the holding of the first Senate hearing on its ratifica-
tion.

However, the process was put on hold until the resolution by
the Supreme Court of the petition challenging the constitutionality
of certain provisions of the IPRA. The efforts were renewed in
2001 after the Supreme Court dismissed the constitutionality suit.
In the current campaign for the ratification, it was included among
the priority concerns indicated in the MTPDP-IP after inputs were
made by multi-sectoral entities including the NCIP. The campaign
for the ratification of C169 is spearheaded by a multi-sectoral
group composed of NGOs, indigenous organizations, government
agencies, and individual advocates.”

ILO also implemented the Interregional Programme to Sup-
port Self-Reliance of Indigenous and Tribal Communities through
Cooperatives and other Self-Help Organizations (INDISCO
Programme) in the country. This program assisted indigenous
peoples in designing and implementing their own development
projects. ILO-INDISCO staff participated as facilitators in the pro-
cess of project development and implementation. The main project
themes of the INDISCO Programme include employment and
income generation, advancing the status of indigenous women,
managing the environment and natural resources, preserving in-
digenous culture, and strengthening local organizations.

The ILO-INDISCO Program started in the Philippines in 1994
and it introduced a new concept of community development part-
nership in twelve pilot project sites among the indigenous peoples
in the country. The Program first introduced a community-driven
and participatory approach to the federation of indigenous peoples
in Bukidnon in Mindanao. Five years after the launching of the
pilot scheme, the program has brought significant changes in the
lives of indigenous peoples in most of the project sites. It managed
to instil a sense of community ownership of the projects through
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its innovative approach that emphasized collective responsibility
and discouraged the “dole-our mentality.” Many of the partner
communities are well on their way to sustained decent work, higher
family income, and increased sense of responsibility over the en-
vironment and natural resources within their ancestral domains,
and greater gender awareness.

The most significant effect of the INDISCO project was that it
fostered better appreciation of indigenous knowledge systems and
practices to ensure the cultural survival of ICCs. The positive im-
pact of the project shows the validity of the approach employed
by the program, where the partner communities are allowed to
take greater control of the project and learn from their mistakes as
well as from their successful ventures.””

The project of ILO-INDISCO in Bakun, Benguet in Northern
Philippines’ is illustrative of its success and was attributed to its
adherence to community-driven approaches in all stages of the
project. The project was the Ancestral Domain Management imple-
mented by the Bakun Indigenous Tribes Organization (BITO) within
the ancestral domain of the Bago and Kankanaey communities of
Bakun. The community was issued a CADT in 2004 pursuant to
the provisions of the IPRA. This project was a continuation of the
ILO-INDISCO-supported initiatives through a funding assistance
from the government of Netherlands.

The project used ILO-INDISCO strategy of giving indigenous
peoples the opportunity to plan, implement, monitor and evalu-
ate programs using their traditional institutions. Every aspect of
project implementation was characterized by community-driven,
culturally-sensitive and participatory processes and followed a
“bottom-up” instead of the traditional “top-down” approach. The
project activities accomplished included the institution-building,
capability-building, preservation and promotion of indigenous
culture, income and employment generation, sustainable envi-
ronment and natural resources management, and advancement
of the status of indigenous women.

ILO-INDISCO made some consultations with the community
and came up with the indicative budget for the project. Based on
the indicative budget, the community prepared its project plan
and submitted the same to ILO-INDISCO. When the final pro-
posal was approved, a mobilization fund was released to BITO.
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The supervision of the project was done by ILO-INDISCO but
this also introduced a new approach and did not follow the tradi-
tional approach of finding failures or backlogs and using the same
as reasons to suspend or delay scheduled fund releases. The new
approach to supervision was more constructive in nature wherein
the community members themselves looked into the reasons for
their backlogs or failures and for them to come up with solutions
to the identified problems. BITO refers to this approach as “facili-
tative supervision,” an approach that made them feel that they
are fully responsible for the success or failure of the project. It also
made the members feel that they are the collective owners of the
project. This appreciation and their strong respect and adherence
to their traditional values and beliefs system encouraged the people
to exert more of their efforts to the project.

In addition, the project was also successful in ensuring that the
initiatives it supported will be sustainable as shown by the fact that
more than two years after the project has ended, more commu-
nity projects and activities spearheaded by BITO are underway.

B. International NGOs Supporting Indigenous Peoples’
Projects in the Philippines

Many international NGOs have supported projects for indig-
enous peoples but only a few are discussed here since it is based
on the NGO partners’ willingness to divulge their funding partners
and the presence of their Philippine offices. Some of the interna-
tional NGO partners that have had significant support to local part-
ners especially on development work with indigenous peoples are
included in the next discussion.

I. Christian Aid

Christian Aid is the official development and relief agency of
40 sponsoring protestant churches in the United Kingdom and
Ireland. As an ecumenical agency, their Christian roots influence
their choice of organizations with which they work. Thus, they
tend partner with national ecumenical bodies like national coun-
cils of churches. Christian Aid seeks to support organizations that
share its own analysis of poverty and its gospel values of justice,
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compassion and solidarity. In almost every country where it works,
programmes were initially set up through contact with the World
Council of Churches (WCC) or a national ecumenical body. It
contributes to poverty-eradication by supporting local organiza-
tions that strengthen local communities towards self-reliance and
enable the poor to improve their quality of life. Its advocacy, cam-
paign, and education work is mainly in the UK, Ireland, and coun-
tries of the South. It publicizes the stories of the poorest communi-
ties and raises funds to support the poor through all levels of work
of the organization.

Christian Aid started its work in the Philippines in the early
1970s initially through the priority project list of the WCC. After
the declaration of Martial Law in 1972, it began establishing bilat-
eral relationships with local organizations including the Protestant
churches’ National Council of Churches in the Philippines (NCCP),
the National Secretariat for Social Action (NASSA) of the Roman
Catholic Church, and the Task Force Detainees (TFD). Presently,
Christian Aid works with approximately 20 local organizations on
a variety of issues including local governance, agrarian reform,
and rural development. It supports partner organizations and the
marginalized sectors to enable them to engage in local processes of
local governance and to access resources devolved to the regions
by the national government. It also coordinates with ecumenical
development agencies for a more effective mechanism to respond
to emergencies such as typhoons, floods and earthquakes. The yearly
budget given by Christian Aid to its Philippine partners amount to
more or less about 500,000 pounds. In 2001-2002 the budget for
the Philippines was 492,707 pounds.”

Christian Aid supported a research on mining in the Philip-
pines in 2004 carried out by Philippine Indigenous Peoples Links
(PIPLinks), a UK-based NGO. The research looked at the impact
of the Philippine mining industry on immediate communities in
the mining area and on the national economy. It took eight years
of research work in affected communities from Luzon to Mindanao
and presented two case studies—one of a mining company that
has operated in Luzon since 1936, and another on a new com-
pany attempting to mine gold in Mindanao. The research revealed
that the benefits to the national economy are not clear and nega-
tive effects appear to be at least as likely as the positive ones. It was
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clear, however, that communities near the mines in the Philip-
pines suffered worse because of environmental degradation, eco-
nomic stagnation, and human rights violations with only a small
group benefiting from the few jobs available and the occasional
company-sponsored community program. It recommended that
mining in the Philippines must be within the context of human
rights and a truly sustainable development.®

2. Oxfam Organizations

The international Oxfam organizations are autonomous, non-
profit development agencies that work to overcome poverty and
social injustice through the empowerment of partner organiza-
tions and communities. They aim to achieve sustainable develop-
ment and livelihoods, and to strengthen civil society in any part of
the world, irrespective of nationality, race, political system, reli-
gion or nationality. The members of the group are Oxfam America,
Oxfam Belgium, Oxfam Canada, Community Aid Abroad (CAA)
in Australia, Oxfam New Zealand, Oxfam Hongkong, NOVIB in
the Netherlands, Oxfam Quebec, and Oxfam United Kingdom
and lIreland.

Oxfam, through CAA of Australia, started work in the Philip-
pines in 1984 by funding NGOs working for environment, com-
munity development, disaster relief, and resource management
in Luzon and Mindanao. During the Marcos regime, CAA initially
worked with politicized groups which advocated respect for hu-
man rights and freedom from dictatorship. It organized communi-
ties and later focused its attention to promoting economic and so-
cial development in local communities. In 1997, it commissioned
a report on poverty in East Asia, and committed to focus on the
minority situation of ICCs in the Philippines. In 2000, it developed
a four-year program that advocated to work specifically on indig-
enous peoples, Muslim communities, disaster-prone communi-
ties, and women'’s issues.

Oxfam Hongkong joined CAA in 2001 to fund the Indigenous
Peoples Program from 2001 to 2004 and aimed to support indig-
enous peoples to overcome conditions of marginalization, forced
displacement, development aggression, and inadequate services
from the government. This was done mainly by advancing the
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indigenous peoples’ struggle to secure ownership rights, regain and
control the utilization of their ancestral domains, strengthen their
indigenous culture towards self-determination, self-governance and
better access to basic social services. The Indigenous Peoples’ Pro-
gram included a gender action program to ensure that issues of
gender equality were taken seriously in programming. At the end
of the Indigenous Peoples’ Program and the Gender Action Plan
in 2004, the CAA conducted two evaluations and a series of work-
shops with partners in 2005. It continued to work for another
year in order to strengthen its two longest NGO partners in the
Philippines, PAHRD and Panagtagbo, through a program of final
withdrawal activities. Oxfam Australia continues to work today
with its NGO partners in the areas of capacity-building, building
up networks and institutional structures, and advocacy and lob-
bying skills.®!

3. NOVIB

NOVIB is the Dutch Organization for International Develop-
ment Cooperation that cooperates with local organizations across
the world to ensure that poor people have access to basic rights by
means of structural poverty alleviation and emergency aid. NOVIB
sees microfinance as an instrument to eradicate poverty and em-
power the poor. It believes that income generating activities are
often better served by locally-adapted financing approaches such
as loans, guarantees, and other securities. NOVIB has funded mostly
income-generating projects in the Philippines with projects imple-
mented in indigenous communities.®?

4. German Protestant Church Development Service
(EED/EZE)

The Church Development Service, an Association of the Prot-
estant Churches in Germany (EED) has a special program in the
Philippines on biodiversity, traditional knowledge and food secu-
rity for indigenous peoples. This program was developed due to
the long-term involvement of many of the EED partners in the
Philippines in development work with indigenous peoples. Among
the 30 partners in the country, about half of them work with
indigenous peoples in areas that span the Cordillera in the north,
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Zambales in Central Luzon, parts of Southern Tagalog and Palawan,
and down to the Lumad areas in Mindanao. The special program
is being conducted by eight EED partners in the Philippines known
as the Philippine Task Force on Indigenous Peoples (PTFIP).

The EED’s mission statement in 2004 stated that:

EED understands development as a process towards libera-
tion from hunger, poverty and diseases, and from unjust
power structures which violate peoples’ dignity and rights
and prevent them from control of their vital resources. EED is
engaged in an ongoing process in which specific develop-
ment perspectives for the South and North are continuously
being reformulated. They represent the framework for
international cooperation, public relations activities and the
advocacy work of EED.33

One of the key agenda of EED in its advocacy program is the
preservation of biodiversity and traditional knowledge as the basis
for sustainable development with special concern on the implica-
tions of genetically-modified organisms (GMOs). EED has joined
the advocacy of the One World Project (OWP) which invites part-
ners from the South to share their perceptions, experiences, and
involvement in issues of food sovereignty and sustainable agricul-
ture. The OWP also defines the advocacy strategy in the North
with the participation of the members of the EED political dia-
logue in Germany and the European Union (EU). The PTFIP brings
in the perspectives and concerns of the indigenous peoples and
two of the Task Force members are part of the EED-OWP#

5. Tebtebba (Indigenous Peoples’ International
Centre for Policy Research and Education)

Tebtebba or the Indigenous Peoples’ International Centre for
Policy Research and Education is an indigenous organization borne
out of the need for heightened advocacy to have the rights of
indigenous peoples worldwide be recognized, respected and pro-
tected. It established its office in the Philippines in 1996 where it
sought to promote a better understanding of the indigenous
peoples throughout the world, their worldviews, their issues and
concerns.
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Since its establishment in 1996, Tebtebba has strongly partici-
pated mainly at the international level in networking, advocacy
and campaigns for indigenous peoples’ rights. It has promoted
collaboration and coordination among indigenous peoples at na-
tional, regional and international processes and political arenas
towards united positions and campaign strategies, and to engage
governments, multilateral bodies and civil society to understand,
support and adopt indigenous peoples’ positions and perspec-
tives in areas of sustainable development, indigenous peoples’
rights, gender, trade, and globalization.

The efforts of Tebtebba at the international level focused on
the UN Working Group on Indigenous Populations (UNWGIP),
the Commission on Human Rights Open Ended Inter-sessional
Working Group to elaborate on a Draft Declaration on the Rights
of Indigenous People (WGDD), the establishment of the UN Per-
manent Forum on Indigenous Issues (UNPFII), the World Trade
Organization (WTO), the Commission on the Status of Women
(CSW), the Commission on Sustainable Development (CSD) and
the World Summit on Sustainable Development (WSSD), the UN
Framework Convention on Climate Change (UNFCCC), the Con-
ference of Parties (COP) and the Ad Hoc Open-ended Working
Group on Article 8(j) of the Convention on Biological Diversity
(CBD), dialogues on the policies on indigenous peoples of various
agencies and institutions like the World Bank, the European Union,
the International Fund for Agriculture and Development (IFAD),
and the UNDP among others.

The regular participation of Tebtebba in the meetings of these
UN bodies and other global institutions, jointly with other indig-
enous peoples worldwide, entails articulating indigenous concerns
and trying to influence debates and negotiations on issues that
affect indigenous peoples. They took part, for example, in the
WTO Ministerial meeting in Seattle in December 1999 where the
indigenous participants formulated the Indigenous Peoples’ Se-
attle Declaration. The Declaration defined the indigenous peoples’
concern over how the WTO is destroying the environment, in-
cluding the cultural and biological diversity of which they are a
part of. They have actively participated in the UN Commission on
Human Rights where the Draft Declaration on the Rights of Indig-
enous Peoples had been negotiated up to its adoption by the
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Human Rights Council and in the recent negotiations for its adop-
tion by the UN General Assembly. The adoption of the Draft
Declaration was one of the main objectives of the International
Decade for the World’s Indigenous People which was not accom-
plished.

These efforts have been continuous and sustained especially
throughout the Decade of the World’s Indigenous People (1995-
2004), and have bore fruits like the establishment of the UNPFII in
2000 which was a “key outcome of the International Decade of
the World’s Indigenous People,” the revision of the Policy on In-
digenous Peoples of the World Bank in 2004, and the recent adop-
tion of the Declaration on the Rights of Indigenous Peoples by the
Human Rights Council and its endorsement for adoption by the
UN General Assembly.

Tebtebba has actively participated in the establishment of the
UN Permanent Forum on Indigenous Issues. The idea of a per-
manent forum for indigenous peoples started in the late 1980s.
This was borne out of a situation where gross violations of the
individual and collective rights of indigenous peoples was worsen-
ing and the existing UN mechanisms were seen as inadequate to
promote and protect these rights. Indigenous peoples worldwide
started to work towards the creation of a UN body with adequate
mandate and powers by having yearly meetings outside the ses-
sions of the UN Working Group on Indigenous Populations (WGIP)
in Geneva. Further discussions were done in a series of workshops
and conferences especially after the UN General Assembly came
up with the resolution which proclaimed the International De-
cade of the World’s Indigenous People in 1993. Subsequently,
the UN Commission on Human Rights (CHR) adopted a resolu-
tion in 1994 which requested the WGIP to prioritize the discus-
sion of this forum in its next sessions which it did and also en-
dorsed the convening of workshops to discuss the possible estab-
lishment of a permanent forum for indigenous people.

The significant workshops and conferences included the first
workshop in Copenhagen in 1995, the first International Indig-
enous Peoples” Conference for the creation of a permanent fo-
rum in 1997, a second workshop in Chile also in 1997, the sec-
ond International Indigenous Peoples” Conference in Panama, and
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the Open-ended Intersessional and hoc Working Group on a Per-
manent Forum for Indigenous People both held in 1998. All these
workshops discussed the details of a permanent forum including
its scope, mandate, relationship with other UN bodies, activities,
membership, and financial and secretarial implications. The sub-
stantial debates on the nature of the forum between indigenous
peoples and governments went on for a period of three years
(1998 to 2000) with the difficult issues of funding and member-
ship size taking the longest time.% It took seven years from the
time the idea of a permanent forum came up and after countless
debates and discussions that the UN PFIl came into being after
the Economic and Social Council (ECOSOC) adopted by consen-
sus Resolution 2000/22 supporting the CHR Resolution in July
2000.

It has also undertaken participatory action researches on in-
digenous peoples and sustainable development, conflict transfor-
mation and peace building, policies of international financial insti-
tutions and other donor agencies, biological and cultural diversity
and protection of indigenous knowledge, the impact of globaliza-
tion on indigenous peoples, developments on women and gen-
der, and the economic, political and cultural systems of indigenous
peoples. In addition, it has conducted education and training ac-
tivities to increase the knowledge and capacity of indigenous peoples
to assert their rights and fundamental freedoms and implement
their vision and perspectives of self-determining development.

In conflict transformation and peace building, one of the key
conferences organized by Tebtebba in 2000 was the “International
Conference on Conflict Resolution, Peace Building, Sustainable
Development and Indigenous Peoples.” The papers presented at
the conference reflected that many of the conflicts in indigenous
communities that have occurred in the last 10 to 20 years arose
from the competition over the control of ancestral lands and re-
sources between indigenous peoples and states and/or
transnational corporations. The conference also led to the forma-
tion of the Indigenous Peoples” Global Research and Education
Network (IPGREN) to document aggression, conflicts and abuses
committed against indigenous peoples and explore ways to re-
dress such injustices.

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004) 127
Volume I: The South East Asia Experience



The involvement of indigenous peoples and Tebtebba in the
WSSD stems from the recognition that indigenous peoples play a
vital role in sustainable development. Its involvement started in
2002 at various preparatory meetings for the WSSD. The major
activity on this concern was when it organized the Indigenous
Peoples’ Summit on Sustainable Development in 2002 prior to
the WSSD in the City of Kimberley in South Africa. The National
Khoi-San Consultative Council (NKOK) of South Africa was the co-
organizer of the Summit. One of its major aims was to situate the
work of indigenous peoples within the area of sustainable devel-
opment and other areas of global significance beyond the WSSD
with the basic premise of the interconnection of the struggle for
fundamental human rights, work on the environment, and the
advocacy work being done in the economic, financial and trade
arenas.

The participants to the Summit formulated the Kimberley Dec-
laration that embodied the reaffirmation of indigenous peoples to
their important role in the achievement of sustainable develop-
ment, their ideals of self-determination, cultural integrity and en-
vironmental sustainability. They also formulated a sentence that
they successfully lobbied for adoption in the WSSD Johannesburg
Political Declaration which read, “we reaffirm the vital role of in-
digenous peoples in sustainable development.” The presence of
indigenous peoples at the WSSD was important since it increased
awareness on indigenous issues through the consideration by gov-
ernments and other international institutions of the indigenous
peoples’ agenda, and the importance of their inclusion in official
documents.

A pioneering effort of Tebtebba was when it organized and
hosted the 10-day official visit to the Philippines of the UN Special
Rapporteur (SR) on Indigenous Peoples’ Rights, Dr. Rodolfo
Stavenhagen, in December 2002. This was the first time that the
indigenous peoples in the Philippines used the SR mechanism of
the UN. The position of the SR was created in 2001 through a
resolution (E/CN.4/RES/2001/57) of the Commission on Human
Rights to look into the situation of human rights and fundamental
freedoms of indigenous people and recommend proposals and
appropriate measures to prevent and remedy violations of these
rights. The SR’s visit to the Philippines was made possible by an
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official invitation from the government and after thorough plan-
ning sessions with indigenous organizations and Tebtebba as the
official local NGO partner.

After the 10-day visit, the SR came up with a moving report
that reflected the human rights situation of indigenous peoples in
the country. The main finding of the report is that indigenous
peoples have been ignored by mainstream Philippine society for a
long time and the State had limited action to improve the stan-
dards of living or to combat the high rates of poverty and low rates
of human development of ICCs/IPs in the country. The imple-
mentation of the provisions of IPRA is proceeding at a slow pace
and the indigenous peoples are losing confidence in the ability or
willingness of government agencies to proceed actively with its ef-
fective implementation. The major issues confronting indigenous
peoples, as contained in the SR report, remain to be development
aggression, or the process where many indigenous communities
resist being forced or pressured into development projects that
destroy their traditional economy, community structures and cul-
tural values; poverty and insufficient provision of basic social ser-
vices notwithstanding the fact that the IPRA provides a clear legal
framework that entitles indigenous peoples in the country to the
provision of basic social services; and increasing militarization and
cases of human rights violations such as arbitrary detentions, per-
secution and killings of community leaders, destruction of prop-
erty, forced disappearances and rape.

The SR report stated that indigenous peoples have brought
their grievances before government authorities at the barangay,
municipal and national levels that include the police, NCIP and
the national Commission on Human Rights (CHR), and some have
even brought their cases to the courts. However, it was seen in
many reports that these actions resulted to insufficient remedial
measures taken by government authorities in response to such
complaints. This has led to a situation where most indigenous com-
munities and organizations would rather concentrate on building
their own local organizations in order to address their concerns
rather than relying on the ability of government agencies and the
judicial system to effectively address their issues.

The SR came up with recommendations to various stakehold-
ers for the better promotion and protection of the human rights
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of indigenous peoples in the country, such as to the NCIP, the
national CHR, the Philippine judiciary and the executive branch
of government, the academe, UN agencies and NGOs. Unfortu-
nately, the response of the Philippine government to the SR re-
port did not deal with the issues raised by the indigenous peoples
through the UNSR. This was an affirmation of the government'’s
insensitivity to the problems faced by indigenous peoples and that
they have to rely mainly on themselves in confronting their issues
and problems.

The experience of hosting the UNSR official visit has shown
how such a UN mechanism can be used to bring the UN closer to
the people and to advance further the struggle of indigenous
peoples for the promotion and protection of human rights. It has
also imparted valuable lessons for Tebtebba and the indigenous
peoples in the Philippines, the most important being the realiza-
tion that this mechanism of the UN system can be used by indig-
enous organizations in articulating their issues, concerns and aspi-
rations. The SR mission offered a rare opportunity by being able
to gather several stakeholders like the academe, church, human
rights and indigenous organizations, including government and
military authorities to discuss the problems of indigenous peoples.
It has also encouraged the indigenous organizations and NGOs to
document and systematize their experiences to be used even be-
yond the SR visit in their own advocacy work and campaigns.®

The work of Tebtebba in 2004 continued to strengthen its
influence in indigenous concerns in the international arena and at
the same time, further deepened its involvement in the national
and local indigenous movements and successfully linked develop-
ments in the indigenous world at the local to the national and
global levels. Among the significant work done to push these agenda
were the continuing involvement in lobby and advocacy work in
the UN bodies, particularly, in lobbying the German government
to ratify ILO Convention 169 and explored with ILO Philippines
on how they can support the work for the ratification of ILO Con-
vention 169 in the Philippines; advocacy and capacity-building in
implementing the Convention on Biological Diversity (CBD); de-
veloping standards, guidelines and the operationalization of Free,
Prior and Informed Consent (FPIC) especially as part of IPRA imple-
mentation; trainings on Indigenous Peoples’ Rights and Interna-
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tional Humanitarian Law in Mindanao and Luzon, women trainings
and CEDAW study session for some Asian countries; organizing
the first National Indigenous Women’s Conference in the Philip-
pines and the second conference of the Asian Indigenous Women'’s
Network (AIWN); publication of several books on conflict resolu-
tion and the experience on engaging the UNSR on Indigenous
Peoples’ Rights; strengthening linkages with government agencies
in the Philippines such as the NCIP and the Regional Develop-
ment Council in the Cordillera region and with multilateral agen-
cies and bodies like the UNPFII and IFAD; and lastly, undertaking
various researches on indigenous issues in cooperation with other
partners like the assessment of the first International Decade of
the World’s Indigenous People in five Asian countries, a pilot project
on data disaggregation on indigenous peoples in Nueva Vizcaya,
and an introductory book project on Lumads of Mindanao.

6. Other International NGOs

Other international NGOs that have supported projects for
indigenous peoples in the Philippines include the Catholic Organi-
zation for Relief and Development (CORD-AID, formerly
CEBEMO), and other Catholic organizations such as CAFOD and
Caritas, ICCO or the Dutch Interchurch Organization for Devel-
opment Cooperation, Brodelick of Belgium, Amnesty International
(Al), Indigenous Working Group for Indigenous Affairs (IWGIA) of
Denmark, and MISEREOR of Germany.

International NGOs have sustained their efforts throughout
the Decade in supporting projects in the Philippines with indig-
enous peoples as the target beneficiaries through their partner
NGOs and IPOs based in the country.

C. Programs and Projects Implemented by Local NGOs
and POs

There are many local NGOs and POs in the Philippines imple-
menting their own programs in selected communities. They source
funds mainly from their international partner NGOs, funding agen-
cies from other countries, international funding institutions, em-
bassies, and the UN. Some funds are also available from local
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NGO funding institutions such as the FPE, Philippine Business for
Social Progress (PBSP), and the Ayala Foundation. NGOs also ac-
cess ODA funds through modes such as (1) donor Governments
providing funds directly to local NGOs through their existing local
NGO facilities, (2) funds being coursed through the government
for availment by NGOs, or (3) international NGOs directly provid-
ing funds to local NGOs.

From the data gathered on project implementation by NGOs
and POs (see Appendix E), 66 NGOs and POs are implementing
different programs, projects and services. There are specific NGOs
and POs that are working with IPS as their partners in develop-
ment, either exclusively or with other sectors. Out of the 66 NGOs
and POs included in the study, 53 NGOs and POs (80%) imple-
mented programs in indigenous areas or with indigenous peoples
as beneficiaries. A few of these NGOs and POs like the Cordillera
Peoples Alliance (CPA), PANLIPI, and Tebtebba Foundation have
directly stated in their program strategies that they have specific
programs implemented as part of the program of activities for the
International Decade for the World’s Indigenous People, as adopted
by the UN.

Twenty-five programs (47%), the biggest number, are on an-
cestral domains and natural resources management, followed by
eight programs (15%) on enterprise and livelihood development.
There were seven programs (13%) on capacity-building, six (11%)
on the promotion and protection of indigenous peoples’ rights
and on social services, and three (6%) on agricultural develop-
ment.

In terms of area of implementation, the Cordillera Adminis-
trative Region which is dominantly populated by indigenous peoples
has the most number of projects with 22 (41%), followed by Re-
gion IV in Luzon with 18 projects (40%), and Region XIII in
Mindanao with 13 projects (24%). Other regions in Mindanao like
Region XI and XII have nine (17%) and six (11%) projects, respec-
tively.

Among the local NGOs and POs in the Philippines that have
worked specifically for indigenous peoples” concerns, there are a
number whose work with indigenous peoples will be included in
the discussion in this paper because of their significant contribu-
tion in promoting and protecting the rights of indigenous peoples.
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I. Cordillera Peoples Alliance

The Cordillera Peoples Alliance (CPA) was organized in June
1984 after about 300 representatives from 23 organizations all over
the Cordillera held a peoples’ congress. The congress was borne
out of the struggles of the Igorot people in the late 1970s and 1980s
against the implementation of mega development projects in their
territories and galvanized by the death of a popular leader of the
anti-Chico River Dam struggle and village chieftain, Apo Macli-ing
Dulag in 1980. Popular resistance at that period inspired the for-
mation of a militant mass movement for the defense of ancestral
land and self-determination within the framework of a wider na-
tional democratic struggle. From 1984 to 1986, the CPA had the
distinction of being at the forefront of the struggle for indigenous
peoples’ rights. It launched various militant campaigns such as on
ancestral land right, anti-militarization, Kaigorotan unity and con-
sciousness, and genuine regional autonomy.

In 1986, after the ouster of then President Ferdinand Marcos,
and during the administration of President Corazon Aquino, the
CPA had high expectations that the new government would finally
recognize indigenous peoples’ rights. The celebration of Cordillera
Day on the death anniversary of Macli-ing Dulag was a big event in
1986 with high hopes for the new democracy. The CPA had initial
efforts to work with government due to the opening up of a new
democratic space, like meeting with then President Corazon Aquino
in Malacanang. However, in the formation of the Constitutional
Commission to craft a new constitution for the new government,
the CPA had no representative to the body. This was the begin-
ning of a series of President Corazon Aquino’s reneging on her
promises. Her administration manifested a pattern of betrayal of
the indigenous people’s interest. The Aquino government’s total
war policy unleashed the Armed Forces of the Philippines (AFP),
the pseudo-advocates of indigenous issues, and other political
forces, such as the Cordillera Peoples’ Liberation Army (CPLA) led
by Fr. Conrado Balweg, against the indigenous activists. The for-
mation by the government of the Cordillera Executive Board and
Cordillera Regional Assembly (CEB-CRA) in 1987 by virtue of Ex-
ecutive Order 220 composed of political appointees, traditional
politicians and former activists accomplished nothing significant in
its 12 years of existence from 1987 to 2000. The two bodies were
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abolished in 2000 by Congress when it refused to allocate more
funds for their operations.

Prior to the enactment of the Organic Act for the Cordillera
Autonomous Region (CAR) or RA 6766 in 1989, the CPA conducted
a Regionalization and Beyond campaign in 1985 on indigenous
peoples’ rights and regional autonomy as the form of self-deter-
mination in the region. A second Organic Act was passed in 1995.
The two Organic Acts were seen by the CPA as having represented
the collusion of the government with the CPLA to coopt the ear-
lier gains of the mass movement and exposed the insincerity of
the government in recognizing indigenous peoples’ rights to land,
resources and genuine autonomy. The CPA campaigned for the
rejection of the two Organic Acts to establish a Cordillera autono-
mous region. The Organic Acts were resoundingly rejected during
the two plebiscites in the region in 1990 and 1997. However, this
did not mean a rejection of the concept of regional autonomy,
rather, it was a rejection of a bogus Regional Autonomy offered in
the Organic Acts. There can be no genuine regional autonomy
when the rights of the indigenous peoples are violated by
transnational corporations and local interests that consider the
people’s ancestral land as a resource base for exploitation and
profit-making.®”

Alongside these campaigns, the CPA led other campaigns in
alliance with church groups, NGOs, academe, national environ-
mental groups, and international solidarity supporters such as those
against open-pit mining, bulk water projects, siltation of river sys-
tems by corporate mines, and other mega-development projects
like the San Roque Dam project. While the campaigns and the
people’s struggles have not always been successful in stopping
projects, like in the construction of the San Roque Dam, there
were other significant gains such as the organization of the people
and a raising of their political awareness on the nature of the State
and the need for a wider struggle for national democracy and self-
determination. Recent campaigns include the continuing anti-min-
ing struggle and to expose extrajudicial political killings in the country
wherein as of October 2006, there has been more than 760 po-
litical killings and disappearances, and 96 of those killed were in-
digenous people, with 33 killed in the Cordillera during the ad-
ministration of President Gloria Arroyo alone.
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While the IPRA was passed in 1997 as a result of the efforts of
various lobby groups, NGOs and POs, the CPA had a different
position by rejecting IPRA and exposed the law as a deceptive in-
strument of the State and the ruling classes against the people. Ac-
tual experiences from the local communities proved that CPA's
position to reject IPRA was, in a way, correct. However, this did
not mean that they could not unite with other groups and political
forces based on other urgent issues affecting indigenous peoples.
They did this by entering the process of forming the Consultative
Bodies (CBs) as provided in the IPRA. With this move, they were
able to link up and raise CPA’s credibility among other indigenous
groups and forward CPA’'s advanced position on various indig-
enous issues, but at the same time contributed towards sanitizing
and raising the credibility of the NCIP and the CB process, espe-
cially as it was the CPA, the militant political center of the Cordil-
lera peoples” movement, which was involved.

2. Legal Rights and Natural Resources Center —
Kasama sa Kalikasan (LRC)

The LRC started its operations on February 1988 as a policy
and legal research and advocacy institution. Its main advocacy was
towards the recognition and protection of the rights of indigenous
peoples, rural communities and other long-term occupants of for-
ests and the uplands.

The LRC believes in the strategic and progressive use of law
by understanding the basic premises of the law wherein laws may
be invoked by community as well as those who wish to encroach
on their territories, their being normative and not above human
beings, and that most legal forums favor the elite. The progressive
use of law also means a recognition that the legal arena is not the
only solution and should not be separated from its social context.
The use the of law in its advocacy work is done through a collec-
tive understanding of various identities, cultures, communities,
ecologies and their dynamics and it must involve the relevant players
in communities and support organizations.®®

The main strategies and work of the LRC since its establish-
ment include the critiquing of policies and laws affecting indig-
enous peoples and natural resources, lobbying legislative bodies

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004)
Volume I: The South East Asia Experience



especially Congress, conducting paralegal trainings and policy brief-
ings, filing of cases in courts where these are appropriate, spear-
heading national campaigns and supporting local campaigns, en-
gaging the media, and networking and alliance building with local,
national and international organizations.

Among its significant work towards the recognition and pro-
motion of indigenous peoples’ rights were its lobby work in Con-
gress towards the enactment of IPRA together with other NGOs,
POs, and advocates; collaboration work to defend the constitu-
tionality of the IPRA at the Supreme Court; questioning in court,
representing indigenous POs, the constitutionality of some provi-
sions of the Philippine Mining Act of 1995; and assisting various
indigenous POs in asserting their vested rights to their ancestral
domains.

3. Philippine Association for Inter-Cultural Develop-
ment (PAFID)

PAFID was founded in 1967 as an “association of people inter-
ested in the problems of cultural minority groups,” following a se-
ries of regional conferences organized by the National Council of
Churches in the Philippines (NCCP) in Sagada, Mountain Prov-
ince, Zamboanga Province in Mindanao, and at Siliman University
in Dumaguete City in the Visayas.®” The conferences gathered an-
thropologists, lawyers, academics, missionaries, members of dif-
ferent indigenous groups and other advocates to report and as-
sess the problems faced by indigenous communities. From its be-
ginnings, it has now become an institution with over 140 mem-
bers engaged in the development of indigenous social organiza-
tions, ancestral domain management, community-based natural
resources management planning, community mapping, agro-for-
estry, technical services, and policy advocacy through its three re-
gional offices. Its operations and activities are generously funded
by grants received through partnership agreements with various
international and national development agencies and organiza-
tions.

The different programs and projects being implemented by
PAFID® for indigenous peoples in the Philippines include the fol-
lowing:
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The National Land Tenure Program for indigenous peoples
in the Philippines has been in implementation for the past
18 years with the aim of assisting indigenous communities
to regain and secure their ancestral lands and domains.
The program has secured more than 500,000 hectares of
ancestral domains including waters through the issuance
of available tenurial instruments. It has already assisted
various indigenous communities in the identification, sur-
vey and delineation of about one million hectares of tra-
ditional lands and more than one million hectares of an-
cestral domains in about 100 indigenous communities
composed of at least 25,000 families. The program has
assisted its partner communities in diverse issues ranging
from reestablishing land occupation of ancestral lands,
securing access to natural resources, and gaining legal rec-
ognition of legal claims.

The Health and Literacy Program implemented the Ap-
propriate School for the Hanuno Mangyan in Oriental
Mindoro jointly with the Provincial Government and the
De La Salle University. Sanitation programs were imple-
mented in partnership with various communities such as
potable water systems that have greatly reduced the inci-
dence of waterborne diseases, provision of health services
and the development of local volunteer literacy workers
to give trainings on health and livelihood through the Agta-
Dumagat Comprehensive Development Project in Aurora
Province.

The Biodiversity Conservation program through Sustain-
able Management of Agta/Dumagat Ancestral Domain in
Aurora intends to enhance the capacity of the Agta and
Dumagat communities to manage their ancestral domains.
The project recognizes the communities” primary role as
repositories of resource management systems evolved by
the people and with sensitivity that threats and damage to
the local ecosystems have resulted into an alarming de-
crease in population that has put the indigenous popula-
tions on the road to extinction, together with other en-
dangered traditional species.
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d) The project on mapping ancestral domains in Northern

Mindanao in partnership with IFAD has the overall goal
to bring about full recognition of the rights of indigenous
communities over their ancestral domains. The govern-
ment, through the DENR, has already recognized some
ancestral domain claims in Northern Mindanao, however,
the boundaries of these domains have not been properly
identified and delineated which has caused extreme frus-
tration within the communities whose claims have been
recognized and in other communities whose ancestral
domain claims have been either rejected or ignored for
nearly a decade. The mapping project will support the
initiatives of nine indigenous organizations in the Caraga
region who are negotiating for the legal recognition of their
ancestral domain claims. The project is complementary
to the other three IFAD projects in the Philippines in the
Cordillera, Western Mindanao and Northern Mindanao.

The program on Capacity Building fora Community-Based
Health Program for indigenous peoples in South-Central
Bukidnon is an ongoing two-year project that aims to
strengthen the capabilities of indigenous communities to
improve their health and living conditions by enhancing
culturally-appropriate measures in the promotion of cura-
tive and preventive health.

A project funded by the UNDP the Indigenous Peoples
Participation in Watershed and Forest Conservation and
Management in Bukidnon, intends to secure and develop
the ancestral domain of the indigenous Talaandig com-
munity by reinforcing the role of indigenous peoples as
natural resource managers. The partner indigenous orga-
nization for this project established nurseries and formed
its own forest guards. The community has also completed
the survey and delineation of their ancestral domain.

The different programs and projects of PAFID are mainly to

assist indigenous communities in the management of their ances-
tral domains, especially in delineation and technical survey which
the NCIP or other government agencies cannot fund. These projects
are aimed towards further securing the ancestral lands and do-
mains of indigenous peoples based on the provisions of IPRA.
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4. PANLIPI

PANLIPI or the Tanggapang Panligal ng Katutubong Pilipino (Le-
gal Center for Indigenous Filipinos) is an organization of lawyers
and indigenous advocates established in 1985 to provide legal
and development assistance to indigenous communities in the
Philippines. One of its major programs is the Developmental Legal
Assistance Program which aims to create the supportive legal and
policy environment for the protection and promotion of indig-
enous peoples’ rights, greater access by indigenous peoples to le-
gal resources, capability in government and other institutions to
respond effectively to indigenous concerns, formation of commu-
nity-based indigenous paralegals, and strengthen indigenous socio-
political institutions for governance.”'

Its most significant work to date was in 1995 when it pains-
takingly spearheaded the legislative advocacy with other NGOs
and POs at the 8th to the 10th Congress for the enactment of the
Indigenous Peoples Rights Act (IPRA) which has been considered a
landmark legislation on the rights of indigenous peoples. It also
spearheaded the work towards defending the constitutionality of
the IPRA when it was questioned at the Supreme Court.

G. International Treaties and Conventions

The Philippines is a state party to about 23 international hu-
man rights instruments under the UN system. Among these instru-
ments which can affect indigenous peoples are the following core
human rights instruments:

1) Universal Declaration of Human Rights (UDHR);
2) International Covenant on Civil and Political Rights (ICCPR);

3) International Covenant on Economic, Social and Cultural
Rights (ICESCR);

4) Convention on the Rights of the Child (CRC);
5) Convention Against Torture (CAT);

6) Convention on the Elimination of Discrimination Against
Women (CEDAW);
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7) Convention on the Elimination of Racial Discrimination
(CERD);

8) International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families;

9) UN Declaration on the Right to Development (RTD).*?

The observance of these human rights standards broadens
the choices and opportunities of the poor and vulnerable sectors
of society like the indigenous peoples. However, these interna-
tional human rights instruments have not been extensively used
by indigenous peoples because of the cumbersome and tedious
processes required and the framework in which they work on.
The treaty bodies assigned to these international instruments re-
ceive complaints from cases of human rights violations of indi-
vidual persons and do not include violations of collective rights
which is what indigenous peoples have been subjected to for years.
Their collective rights, such as their rights to their ancestral lands,
their right to their culture and identity, and their right to self-deter-
mination, are constantly violated as well as their basic civil and
political rights as seen in numerous reports of arbitrary detention,
torture, and killings.

Among the different treaties, it is only the CERD and its Com-
mittee which accepts complaints from groups or collectivities and
from individuals. In addition to the cumbersome and tedious pro-
cesses, the complainant must have exhausted all possible rem-
edies at the domestic front before the complaint is brought to the
treaty bodies. Indigenous peoples in the Philippines hardly use
domestic courts because they do not have the access and financial
means to do s0.”> The same is true in using these international
instruments where the average indigenous person does not have
the knowledge and the means to access them.

On the part of the government, ratifying treaties and conven-
tions is not sufficient to ensure that the rights guaranteed under
the treaties are actually promoted and protected in practice. The
government must also submit their reports on time so that the
treaty bodies and committees can regularly review the implemen-
tation of the treaties in the country. While it is true that the Philip-
pines has one of the highest ratification records in Asia, together
with Timor Leste and Cambodia, it also has one of the highest
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numbers of overdue reports to the treaty bodies. The Philippines
had 14 overdue reports to five treaty bodies, namely: 2nd and
3rd periodic reports to ICESCR due in 1995 and 2000, 15th to
19th periodic reports to ICERD due in 1998 to 2006, 2nd to 4th
periodic reports to CAT due in 1992 to 2004, two initial reports to
two Optional Protocols to the CRC due in 2004 and 2005, and
the initial report on the Convention on the Rights of Migrant Workers
due in 2004.

Aside from the human rights treaties and conventions, the Phil-
ippines is also a signatoree to other treaties like the Convention on
Biological Diversity (CBD), Convention on Climate Change
(UNFCCCQC), Convention on Wetlands, otherwise known as the
“Ramsar Convention,” and other conventions on environment and
development. Among these treaties, the CBD is considered to be
of relevance to indigenous peoples especially today that there are
significant overlap between areas of highland biological diversity
and the ancestral territories of indigenous peoples. The collective
rights of indigenous peoples run counter to some specific provi-
sions and principles of the CBD such as on conservation of
biodiversity and on protected areas.

In a critique of some specific provisions of the CBD presented
at a national workshop, it was noted that the CBD is state-based
and not rights-based by reaffirming a unilateral state sovereignty
without stating a full recognition of indigenous peoples’ rights. The
convention uses “indigenous and local communities (ILCs)” in-
stead of indigenous peoples, hence it ignores their status as peoples.
On the other hand, the CBD has good objectives of conservation,
sustainable use and access and rights of other parties such as ILCs
which governments must implement. In the Philippines, it is good
to note that the government has acknowledged the IPRA in imple-
menting its CBD obligations.**

The Philippines is one of the first countries to submit its first
National Report on its implementation of the CBD and has also
submitted its second National Report. The reports contain the Phil-
ippines’ commitments to the CBD where the significant initiatives
are: (1) the National Biodiversity Strategy and Action Plan ap-
proved in 1997, the NIPAS and NIPAP; (2) laws on access and
benefit sharing like Executive Order 247 in 1996 later amended
by the Wildlife Act in 2001 and the revised guidelines of the Pro-
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tected Areas and Wildlife Bureau (PAWB) of the DENR, and the
Traditional and Alternative Medicine Act of 1997 and other guide-
lines of the Bureau of Food and Drugs, DENR, DA and the NCIP;
and (3) the IPRA which implements Article 8(j) of the CBD on
traditional knowledge.

There are other existing mechanisms at the UN which indig-
enous organizations and NGOs have explored and have used such
as the Special Rapporteurs for specific themes and countries which
was used by Tebtebba as discussed earlier. In addition, the UN
Declaration on the Rights of Indigenous Peoples was finally adopted
by the UN General Assembly on 13 September 2007 in its 61st
Session. Even with the limited use by indigenous peoples and the
limitations of these international instruments and mechanisms, their
existence are still relevant by offering additional venues and op-
portunities for vulnerable sectors such as the indigenous peoples
at the international level.

IV. Conclusion

A. Development and Implementation of Policies and Laws
Concerning Indigenous Peoples Until the Enactment of
IPRA

The enactment of laws and policies in the Philippines by gov-
ernments during the colonial period and carried over to the suc-
ceeding governments, especially on land tenure and utilization of
natural resources, has run counter to the basic concepts and prac-
tices of indigenous peoples in the utilization of their lands and
resources.

The development of policies and laws by the Philippine gov-
ernment that affect indigenous peoples’ rights to their ancestral
domains, lands and resources clearly reflect a overlapping layered
structure of laws and policies. This layered structure and the plu-
ralist character of IPRA created different levels of property systems
within the ancestral land and domain that resulted in various forms
of conflict within indigenous communities and with other stake-
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holders outside of indigenous communities. These property rights
comprise the following: (1) right of the State to control the land
and other resources; (2) rights allocated to business groups prior
to the enactment of IPRA; (3) land claims of non-indigenous groups
who acquired land from indigenous peoples or in indigenous ar-
eas in various forms (obtaining tax declarations, deeds of sale and
transfer of land titles through fraudulent means, free patents, etc.);
(4) rights earned on the basis of the issuance of a CLOA from DAR
and stewardship certificates (e.g., ISF) from DENR; and (5) rights
of the indigenous peoples to their ancestral domain as embodied
in a CADC, and later in a CADT.

Despite these conflicting views on property rights, and despite
the limitations and imperfections of IPRA, it is still possible for the
indigenous peoples in the Philippines to secure control over the
ancestral domain by using the law itself. The design and content
of IPRA manifest that an interface of customary law and state law
is possible but the successful outcome of the implementation pro-
cess of the laws and policies largely depends on the positive inter-
action of various internal and external factors to assure land and
resource tenure security for the country’s indigenous peoples.

B. Implementation of Programs and Projects with Indig-
enous Peoples as Beneficiaries and Pursuant to IPRA

In the implementation of IPRA by the government, only 17
percent of the total number of projects implemented benefit in-
digenous peoples directly. The other projects are implemented to
benefit the general population. Most government agencies imple-
ment their programs, projects and services in accordance with the
development agenda of the national government. Since every
administration has its own development agenda, the programs
and projects that focus on indigenous peoples take different levels
of attention.

The initial years of the NCIP saw its focus not on its key devel-
opment areas, but continued the work of the merged offices of
ONCC and OSCC particularly in delivering basic services with re-
gard to health and education. The shift from its previous function
to the functions mandated by IPRA was a great leap for the agency
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that even the staff were overwhelmed with the new and larger
mandate that made it difficult for them to assume their roles and
responsibilities effectively.

Compared with government, NGOs and POs have more pro-
grams, projects and services which are intended for specific indig-
enous communities. This holds true for international funding in-
stitutions and NGOs and local NGOs and POs. Among the foreign
governments and the UN agencies, it is only ILO, IFAD and UNDP
who have specific programs and projects intended for indigenous
peoples, and there are more international NGOs who have pro-
grams and projects for indigenous peoples. The ADB and World
Bank have developed their policies in engaging with indigenous
peoples but since these were developed in recent years, the moni-
toring and evaluation of their actual implementation has to be
seen in the future. Even in terms of awareness of the International
Decade of the World’s Indigenous People, NGOs and POs both at
the local and international levels were more aware of its declara-
tion and its program of activities, thus there were more NGOs and
POs who have incorporated the Decade’s program into their own
programs.

Locally, NGOs and POs implement more programs (80%) for
indigenous peoples as compared with government (8%) even
though NGOs are mere support groups and advocates. Programs
and activities provided by NGOs are mostly in view of empower-
ing the indigenous peoples. Their programs included all aspects of
implementing the key development areas of IPRA.

The need to have a strategic framework for indigenous peoples’
development was made clear at the early stages of IPRA imple-
mentation and was responded to by NCIP’s preparation of the
MTPDP-IP. There is a need for more social marketing of the MTPDP-
IP to provide direction to the initiatives of the different govern-
ment agencies in the development of indigenous peoples.

C. Recommendations

I. Review of Policies and Laws

Certain policies governing the use of land and resources in the
country are contrary to IPRA. Various tenurial instruments such as
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CBFM, TLAs, ISF and other laws such as NIPAS and Mining Act
that directly affect indigenous peoples must be reviewed and
amended to respect the indigenous Peoples’ rights to their land
and resources. The legislative bodies must review and amend, when
possible, existing laws and policies that cause multiple conflicts
and claims after their implementation.

2. Harmonization of Programs

The programs of government must be harmonized in order to
maximize resources. Harmonization also helps in better coordina-
tion and leads to convergence and success of interventions involv-
ing indigenous peoples. In addition, it will mitigate and prevent
conflicts on land tenure and resource management. In the end,
harmonization will lead to more effective realization of the poli-
cies and programs that are intended to enforce and implement
indigenous peoples’ rights.

3. People-centered and Culturally-responsive
Projects

Projects, plans and activities must be people-centered, cultur-
ally-responsive and culturally-sensitive to avoid the alienation of
indigenous peoples when such projects are brought to their com-
munities. These plans and programs can only be meaningful if
they reflect the actual conditions and needs of the indigenous
peoples.

4. Strengthening the NCIP

NCIP, as the lead implementer of IPRA, must be strengthened
to provide the necessary leadership and commitment so that all
stakeholders could provide their share in the development of the
indigenous peoples in the Philippines. Sufficient budgetary alloca-
tion for the implementation of IPRA must be ensured, especially
on the delineation of ancestral domains and the development of
viable ancestral domain management plans.
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5. Networking

Networking between and among indigenous peoples, and with
other NGOs and advocates must be increased for the indigenous
peoples to have a greater voice in asserting their rights amidst the
situation of laws and policies that are in conflict with their basic
concepts and practices.

6. Use of Traditional Institutions

The use of traditional institutions, indigenous structures and
practices that have been shown to be effective mechanisms in
managing and sustaining development activities in indigenous com-
munities must be encouraged.
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Sharing Benefits with Indigenous Peoples:
A Case Study
of the Hydroelectric Power Plants in
Bakun, Benguet, Philippines

Aida Priscilla T. Cadiogan and
Clint Bangaan*

I. Introduction

Indigenous peoples worldwide are known for their customary
laws and management practices that protect and sustain their en-
vironment, natural resources, and territories. Such practices are
acknowledged worldwide and further validated by observations
that most areas with abundant natural resources are found in the
territories of indigenous peoples. However, these territories have
become targets of exploitation with the incursion of so-called de-
velopment projects such as dams, mines, large-scale agricultural
production, and hydroelectric power plants.

The hydroelectric power plants in Bakun are interesting stud-
ies since these are “mini” hydroelectric power plants which mean
that they have a generation capacity of less than 10 megawatts. As

* Research Desk, Tebtebba



such, they are deemed to have only minimal destructive effects
on the environment. The development of mini-hydroelectric power
plants could also be seen as a good practice in developing sustain-
able hydroelectric power in the Philippines. After all, providing
electric energy to isolated villages in mountainous and hilly areas
by extending grid systems is not economical.

Moreover, Bakun is also populated by indigenous peoples,
namely, the Kankanaey and Bago groups, which have “preserved”
their community through their customary laws and practices.
Hence, it is important to look into the dynamic involving the com-
munity and the operators of the hydroelectric power plants in the
context of sharing benefits and conserving the natural resources in
the area.

The operation of hydroelectric power projects in Bakun falls
within the first International Decade of the World’s Indigenous
People or the First Indigenous People’s Decade (1995-2004) be-
cause it started as early as 1990. As such, it is a valid subject for
study even though the First International Decade of the World’s
Indigenous People’s program of action has nothing to do with the
hydroelectric power plants in Bakun.

This study is part of the project entitled “Assessment of the
First International Decade of the World’s Indigenous People,” a
project supported by the International Fund for Agriculture and
Development (IFAD). This assessment project is being implemented
by Tebtebba Foundation in five countries in Southeast Asia, namely,
the Philippines, Cambodia, Indonesia, Thailand, and Vietnam. The
assessment for the Philippines involves three researches: a policy
and program analysis; a budget analysis; and a case study focusing
on sharing with indigenous peoples the benefits derived from the
utilization and development of natural resources located within
their territories. This research is the third in the said list of researches.

A. Research Objectives

The research objectives of this case study are as follows:

1. Tolook into Philippine laws and other agreements that serve
as framework for sharing with host communities the ben-
efits derived from the utilization of natural resources;

Assessing the First Decade of the World’s Indigenous People (1995-2004)
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2. To assess the effects of the benefits shared by two hydro-
electric companies that have implemented their hydro-
electric power projects with the Kankanaey and Bago
groups in some barangays' of Bakun. This is done by look-
ing into:

a. The level of implementation of laws and agreements
regarding the provisions for benefits; and

b. Perceptions on such benefits

3. To look at the level of participation of the indigenous
peoples in the planning and implementation of the projects,
and in defining the benefits shared by the companies with
the host community.

B. Methodology

For the case study or situational analysis in the Philippines, the
topic assigned to the research team was “access to resources and
sharing of benefits with the host communities, and its legal as-
pects.” Starting in the 1990s, new laws which mandate resource
developers to share benefits with host communities have been
enacted in the Philippines. After a thorough review of cases which
might fit the topic, the municipality of Bakun was chosen as the
case study. One of the considerations was that hydroelectric plants
have been in operation for several years in the area so that some
effects could already be seen in terms of benefits shared with the
community.? In addition, the case could illustrate a “good prac-
tice” in providing energy to isolated communities based on exist-
ing arrangements surrounding the operations of the mini-hydro-
electric plants.

This research started in June 2006 with a review of related
materials on the subject. The research team then formulated the
specific guide questions. The research proper came in July 2006
with the preparation and distribution of letters of protocol to gov-
ernment agencies and non-government organizations that served
as sources of data. The research team conducted the interviews
and gathered secondary data during the four-week field work which
was spread across the months of July to October 2006.
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For primary data gathering, the researchers interviewed mem-
bers and officers of the Bakun Indigenous Tribes Organization
(BITO) which is the indigenous peoples” organization in the area.
They also interviewed members of the community at large as well
as public officials at the municipal and the barangay/village level.
The study made use of key informant interviews (KII) and focus
group discussions (FGDs) as research techniques.

The secondary data used were contained in various docu-
ments accessed by the researchers from the local government of
Bakun, national government agencies, the hydroelectric compa-
nies, and non-government organizations (NGOs).

Since there is no baseline data to compare the present data
available, the assessment did not look deeply into the changes in
basic socio-economic indicators.? The assessment used qualitative
comparisons when available.

I1. Profile of Bakun
A. Topography

Bakun is one of the 13 municipalities of Benguet, a province
located in the Cordillera region in Northern Luzon, Philippines
(see Figure 1 and Figure 2). Located at the northwestern tip of the
province of Benguet, Bakun is 336 kilometers north of Manila, 86
kilometers away from Baguio City, and is accessible by land trans-
portation. Bakun is bounded on the north by the municipalities of
Cervantes (llocos Sur)* and Mankayan (Benguet); on the south by
the municipality of Kibungan (Benguet); on the east by the mu-
nicipalities of Buguias and Mankayan (Benguet); and on the west
by the municipalities of Sugpon and Alilem (llocos Sur).

Based on the Municipal Accomplishment Report for 2003,
Bakun has a total land area of about 30,678.7 hectares. The mu-
nicipality is basically an agricultural community where temperate
vegetables are grown extensively on a little more than 40 percent
(40.7%) of the total land area (12,492.2 hectares). Of this area,
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only 1,143 hectares are irrigated while 1,634 hectares are rain-
fed.

Fifty-one percent (51%) of the total land area is classified as
forest land (15,647.2 hectares) which includes timberland, indus-
trial area, rivers and creeks. About 7.5 percent (or 2,302.6 hect-
ares) is pasture land while the remaining half a percent (0.5%) (or
143.9 hectares) is classified as institutional land used as govern-
ment lot, cemetery, and church area. Only a third of a percent
(0.3) (or 92.9 hectares) is classified as residential land.

Figure 1. Map of Cordillera Administrative Region (CAR)
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Figure 2. Map of Benguet

B. Demographic Profile

The municipality has a total population of 14,148 as of the
2003 data from the Municipal Health Office. The population growth
rate is placed at more than 15 percent while the population den-
sity is 3.13 persons per hectare or 2,342 persons per square kilo-
meter. The average household size is about six persons.

The major ethno-linguistic groups in Bakun are the Kankanaey
and Bago groups. The Kankanaey group comprises the majority
of the population while the Bago group, found near the bound-
aries with the llocos provinces, comprises the minority. The major
dialects spoken are Kankanaey and /locano.

There are seven barangays in the municipality, namely,
Ampusongan, Bagu, Dalipey, Gambang, Kayapa, Poblacion, and
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Sinacbat. Table 1 shows the number of sitios, population size,
number of households, and land area of the seven barangays.

Table 1. Basic Demographic Data of the Seven Barangays of Bakun

No. of | Popula- No. of Land Area
Barangay o : House-
Sitios tion (hectares)
holds
Ampusongan 29 2,226 433 4,391.1419
Bagu 11 802 197 5,161.2451
Dalipey 22 2,156 463 3,701.2500
Gambang 28 4,261 745 3,856.6169
Kayapa 21 1,445 273 5,901.6835
Poblacion 18 1,861 389 3,031.0949
Sinacbat 21 1,397 303 4,635.6997
TOTAL 150 14,148 2,803 | 30,678.7410

Source: Annual Accomplishment Report, CY 2003, Municipal Health Office,
Municipality of Bakun.

The municipality is generally mountainous with rolling to very
steep slopes and with grades of 25 percent up to more than 85
percent. Its elevation ranges from 200 meters above sea level in
barangays Bagu and Kayapa to 2,500 meters above sea level in
Mount Osdong of Barangay Gambang, the highest elevation.

There are still areas of undisturbed highland vegetation cover-
ing the hills, mountainsides as well as the mountain tops. Pine for-
ests dominate the scenery and are mainly found in slopes of ap-
proximately 2,000 feet above sea level, although these areas have
been frequently hit by forest fires especially during the dry months
of March and April.

At lower elevations along the borders with Sugpon and Alilem
(Hlocos Sur) and with Kibungan (Benguet), the vegetation is domi-
nated by lowland wood. This vegetation is the fountain head and
watershed of the Bakun River, Bagu River, and Gambang River.
Bakun River and Bagu River are tributaries of the bigger Amburayan
River, while Gambang River is a tributary of the Abra River.

205



C. Basic Social Services

There are 25 public elementary schools, two public secondary
schools and one private school offering elementary, secondary, and
Bible College in Barangay Gambang. The literacy rate for the mu-
nicipality is claimed to be 100 percent based on the Municipal
Report for 2003. From the same report, school participation rate is
at 96 percent with 2,658 schoolchildren enrolled in the elemen-
tary school level.

Health services are provided by the Municipal Health Office
(MHO), six rural health centers, and six sub-clinics. The medical
and health personnel include a medical doctor, two nurses, seven
midwives, a dentist, a sanitary inspector, and 83 Barangay Health
Workers (BHWs). There are two functional drug stores called Botica
sa Barangay” located in Ampusongan and Gambang, and another
pharmacy located in Ampusongan.

Domestic water supply is mainly provided by many springs
within the municipality through a community waterworks system.
At present, there is electricity in Ampusongan, Poblacion, Gambang,
Dalipey, and Sinacbat. There are eight communication facilities—
a public calling office for telephone calls, a telegraphic facility op-
erated by the local Post Office, two privately owned SMART calling
centers, and four radio communication systems each operated by
the municipal government, Philippine National Police (PNP), In-
ter-Municipal Health radio network, and the Northern Mini Hydro
Corporation.

D. Economic Resources and Indicators

The major source of livelihood in Bakun is upland wet farm-
ing. Temperate vegetables like cabbage, potato, carrot, radish, sweet
peas, lettuce, bell pepper, celery, pole beans, cucumber and Chi-
nese cabbage are grown in large scale in areas near the roads. These
vegetables are high value crops and are the major sources of in-
come.

Other minor upland farm crops grown by farmers include
camote (sweet potato), eggplant, sayote, pineapple, peas, ginger,
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peanuts, corn, cassava, squash, sitting beans, pepper, and onion.
Fruit trees are also grown in swidden farms, backyard gardens,
and in tree farms. Sugar cane, tiger grass, and rhubarbs are planted
along the perimeter of their swidden farms and gardens. Rice is
also grown in the warmer zones mostly along the rivers with two
croppings per year. The first rice cropping is from January to July
during which farmers plant the Kintoman variety (red fancy rice).
The second cropping which has a shorter growth period is from
July to November. Upland farming of rice is also practiced once a
year in areas with elevations lower than 500 feet above sea level.

In addition to agriculture, residents are engaged in other occu-
pations such as mining, gathering of bamboo and rattan, lumber
sawing, and carpentry. They also engage in small scale industries
like bamboo craft, blacksmith, furniture making, baking, and loom
weaving.

The total labor force of Bakun stands at more than 47 percent
(47.6%) with an employment rate of a little more than 86 percent
(86.4%), including farmers according to the Municipal Report for
2003. Based on the same report, the total dependency ratio is more
than48 percent (48.6%). The poverty incidence, as measured in
the Social Reform Agenda reportin 1997, is at a little more than 54
percent (54.4%).6

E. Indigenous Worldview, Socio-Political Institutions, and
System of Land Ownership

Even in this age of globalization and advanced technology, the
Kankanaey and Bago people in Bakun continue to be highly spiri-
tual. They believe and worship the Supreme Being they call
Kabunian; they believe in deities and spirits that guard their land,
forests, rivers, caves, and every place within their territory. They
have developed their values and ethics from these belief systems
which they carry up to this day.

The papangoan or council of elders is the recognized author-
ity in making major decisions for the communities in Bakun. The
papangoan is composed of selected men and women who have
demonstrated wisdom and experience as members of the com-
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munity. This body has the power to hear, review, judge, and settle
disagreements, controversies, and conflicts in the village. It decides
upon corresponding penalties and fines to offenders during the
hearing sessions, called tongtong.” This institution has played a
crucial role in maintaining a harmonious and peaceful life in the
community.

The local justice system in Bakun, also called the tongtong, is
based on consensus and is believed to have been used by the first
settlers in the municipality. This system covers all aspects of behav-
ior and its ruling process is participatory where no particular per-
son or persons are assigned beforehand to make a decision. In-
stead, decisions are reached by consensus. This system came from
their ancestors and was passed on from one generation to another.
Thus, it has been accepted as partly sacred and unchanging. The
tongtong can be credited for the almost zero crime rates for a long
time.

As discussed by Malanes in his book, the Kankanaey and Bago
groups of Bakun have evolved their own time-tested indigenous
knowledge, systems, and technologies on resource management
that have been proven to be sustainable, just like the systems of
other indigenous peoples in the Cordillera and other parts of the
world. These indigenous knowledge and technologies are deeply
rooted in the indigenous peoples’ regard for their land and re-
sources as part of their heritage which they pass on to the next
generations. Thus, the present generation is responsible for pro-
tecting and caring for these land and resources. This is contrary to
the view of the “Western” world which considers the land and all
its wealth as commodities that can be quantified in monetary terms.

In terms of land ownership, the Kankanaey and Bago people
practiced usufruct ownership of payew (rice fields), nem-a (swidden
farms), muyong (woodlots), and residential lots by a family or clan.
Forests and watersheds are mainly communally owned and man-
aged. This means that no single person, family, or clan could claim
exclusive right to their use. Rather, there is an understanding that
each one is responsible for the preservation and protection of the
forests. Lands are generally considered communal and under usu-
fruct ownership by whoever will use the land. However, once aban-
doned, the land becomes communal again.
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With the enactment of Commonwealth Act 141 or the Public
Land Act in 1902, the municipal government at that time cam-
paigned for the registration of lands used by families for tax decla-
ration purposes. They learned that unregistered lands would be
considered owned by the State. Individual ownership of land in
Bakun was further reinforced with the entry of development activi-
ties like logging in the 1950s to the 1980s, and hydroelectric power
plants in the early 1990s up to the present.

The prevailing practice at present is that houses and residential
lots are declared for taxation purposes. Most of the residential lands
were inherited in the traditional way but some residential lands
were acquired through the free patent system of the government.
Residential areas in Bakun could be sold but it must be sold to the
nearest relative or clan members. In cases when these parties could
not afford or are not interested, other people in the community
could buy the property.

Payew or rice farms which are mostly located in terraced ar-
eas carved by their ancestors are intended for the present and
future generations. Therefore, one cannot just dispose and sell a
terraced rice farm because he must always consider the ancestors
who toiled to carve the rice terraces. In cases when a terraced
farm owner needed money and had to sell or mortgage the land,
he could do so, but only to a close relative and never to an out-
sider. This assures the one who mortgaged the land that he could
take it back when he is able to.

Irrigation systems are considered communal property where a
group of farmers in contiguous areas commonly own and manage
an irrigation system that provides water to their farms. The irriga-
tion system is repaired and cleared of vegetation at least once a
year or whenever repair is needed. This maintenance activity usu-
ally takes a number of days, and affected farmers are expected to
help. Otherwise, they are sanctioned by the group.

Bakun has mineral deposits of gold and copper in the barangays
of Gambang, Dalipey and Ampusongan. The indigenous peoples
in Bakun believe that Kabunian is the sole gold keeper, and that
“gold is to be taken only when needed.” Thus, extracting gold is
not a full time activity. Family members have developed small mines
for gold extraction. They do this when they need to buy basic
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household necessities and farm tools. The group, family, clan or
individual who first finds a mineral deposit and actually mines it
has the rights to what is extracted. The owner may share or trans-
fer these rights to his immediate relatives, clan, or family mem-
bers. Over many generations, the Kankanaey and Bago people
have devised ways and systems on how to divide and share gold
finds.

The municipality was granted the first ever Certificate of An-
cestral Domain Title (CADT) issued by the National Commission
on Indigenous Peoples (NCIP) by virtue of the Indigenous Peoples
Rights Act (IPRA) on July 18, 2002. The CADT covers an area of
around 29,444.3 hectares and 17,218 individuals from the Bago
and Kankanaey groups. However, disagreements between the lo-
cal government and constituents have delayed the registration of
the CADT with the Register of Deeds to complete the titling pro-
cess. Local officials, through the Sangguniang Bayan (the Munici-
pal Council), rejected the CADT through the filing of Resolutions
185-2005 and 12-2006. In these resolutions, the local government
claimed that the CADT excluded some 1,000 hectares of Bakun’s
total land area. They claimed that lapses had been committed in
the processing and issuance of the domain title.

However, this was refuted by the affected indigenous peoples
saying that the local government officials have not been authorized
by the people to represent them in objecting to the issuance of
CADT. They claimed that the local government never consulted
them before passing the resolutions that rejected the CADT. The
people of Bakun expressed that their opposition to the two resolu-
tions filed by the Municipal Council was intended to assert their
rights as landowners and not to downgrade the capability of their
municipal officials.®
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I11. Results of the Study

The development of hydroelectric power plants in Bakun started
in 1990 when the Northern Mini-Hydro Corporation (NMHC) was
formed by the Aboitiz Group to develop the hydroelectric power
potential in the area. In December that year, the NMHC (now
known as HEDCOR)? started the construction of the two-mega-
watt Lower Labay and the five-megawatt Ferdinand L. Singit (FLS)
power plants in Barangay Sinacbat (see Figure 3)."

Figure 3. The Fernando L. Singit Power Plant in Barangay Sinacbat

When the Mini Hydroelectric Power Incentives Act was passed
the following year, NMHC/HEDCOR and National Power Corpo-
ration (NPC) signed the Electric Power Supply Agreements (EPSA)
which paved the way for the construction of additional mini-hy-
droelectric power plants. Then in 1992, NMHC/HEDCOR con-
structed the 3.6 megawatt Lon-oy Power Plant in Barangay
Poblacion (see Figure 4 and Figure 5). This plant is the third hy-
droelectric power plant in Bakun, and has the highest “head” (the
length of the waterfalls, or the distance from the water source to
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the landing) at 210 meters.”" The three interconnected mini-hy-
droelectric power plants make up the Bakun Grid which gener-
ates a total of 11 megawatts of electricity. As one of the three grids
in the power operations of NMHC/HEDCOR, it contributes about

Figure 4. The Lon-oy Power Plant in Barangay Poblacion, Bakun.

Figure 5. The Lon-oy Power Plant in Barangay Poblacion, Bakun.
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33 percent to the company’s total capacity of 35 megawatts gen-
erated by all of its mini-hydroelectric power plants in the province
of Benguet.

In 1997, another plant was constructed. This was the 70-
megawatt Bakun AC power plant located along the boundary of
Benguet and llocos Sur, specifically in Barangay Kayapa in Bakun
and in the Municipality of Alilem in the province of llocos Sur.

Bakun illustrates the case of a community that hosts activities
that utilize natural resources, and in this case, generating hydro-
electric power for the province of Benguet. It also illustrates how a
host community shares in the benefits derived from the utilization
of natural resources within its area.

This research (1) looks into Philippine laws and other agree-
ments that serve as framework for sharing with host communities
the benefits derived from the utilization of natural resources; (2)
assesses the effects of the benefits shared by two hydroelectric com-
panies with the Kankanaey and Bago groups in Bakun; and finally
(3), it analyzes the level of participation of the indigenous peoples
in the planning and implementation of the projects.

A. Laws and Policies on Development of Hydroelectric
Power Plants and Provisions for Sharing Benefits with
Host Communities

I. Laws and Policies

The private sector has played an important role in hydropower
development in the Philippines. The first hydropower plant was
established by missionaries in Baguio City in 1913. This plant was
the Camp John Hay Hydroelectric Power Plant with an installed
capacity of 560kW."?

The private sector continued the development of water re-
sources for power generation until the enactment of Common-
wealth Act 120 which created the National Power Corporation
(NPC) in 1936. This law nationalized the hydroelectric power in-
dustry and reserved for the use of NPC all streams, lakes and
rivers in the country where power may be developed, subject to
existing rights. Many years after, this law was followed by Presi-
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dential Decree (PD) 1645 in 1979 which mandated the National
Electrification Administration (NEA) to develop the country’s small-
scale hydropower potentials, or the mini-hydro projects.’

However, the expected increase in power demand and the
large amount of investment requirements for power generation led
the Philippine government to again involve the private sector. Gov-
ernment offered the private sector an opportunity to earn rates of
return which are competitive with the rates of return in similar
business activities. Specifically, Executive Order (EO) 215 issued in
1987 allowed the participation of the private sector in power gen-
eration activities. This was followed by Republic Act (RA) 6957 or
the Build-Operate-Transfer (BOT)/ Build-Transfer (BT) Law that was
passed in 1990 to complement EO 215 in authorizing the financ-
ing, construction, operation and maintenance of infrastructure
projects by the private sector. The BOT/BT Law was later amended
in 1994 through RA 7718 or the Build-Operate-Transfer (BOT)/
Build-Transfer (BT), Build-Own-Operate (BOO) Law. These laws
paved the way for NPC to offer specific hydroelectric power projects
with capacities ranging from five to 50 megawatts (5-50 MW) to
the private sector under a BOT scheme.™

The private sector participation in hydroelectric power gen-
eration was further boosted when Congress enacted the Mini Hy-
droelectric Power Incentives Act in 1991 or RA 7156. This law
grants incentives to private individuals and corporations who en-
gage in the development of mini hydroelectric power. The incen-
tives include exemption from income taxes for seven years from
the start of commercial operations, exemption from payment of
tariff duties and value-added tax on importation of all machinery
and equipment, and granting of tax credits for the purchase of
machinery and equipment from domestic manufacturers, among
others.™

The latest law related to energy development was passed in
2001—the Electric Power Industry Reform Act (EPIRA) or RA 9136.
It mandates the privatization of the NPC and the restructuring of
the electricity industry with the separation of the different compo-
nents of the power sector namely, generation, transmission, and
distribution. The EPIRA aims to encourage greater competition
and to attract more private sector investments in the power indus-
try.'®
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2. Provisions on Sharing of Benefits with Host Com-
munities

R.A. 7638. The principle that hydropower companies should
provide direct benefits to the community (i.e., the municipality,
province, and region) hosting energy development has basis in
law. For instance, Republic Act 7638 otherwise known as the De-
partment of Energy Act of 1992 was enacted to:

devise ways and means of giving direct benefits to the
province, city, or municipality, especially the community and
the people affected, and equitable preferential benefit to
the region that hosts the energy resource andj/or the energy-
generating facility: provided, however, that the other prov-
inces, cities, municipalities or regions shall not be deprived of
their energy requirements ...""

R.A. 7638 specifically provides for benefits in terms of “elec-
trification fund, prioritization of load dispatch, reduction in the
cost of electricity, skills development, employment preference, de-
velopment and livelihood fund, and the reforestation, watershed
management, health and/or environment enhancement fund.”"®

R.A. 7160. The 1991 Local Government Code (LGC) or RA
7160 stipulated the payment of National Wealth Tax (NWT) to
local government units (or LGUs) as their share in utilization of
national wealth located in their administrative jurisdiction. The LGUs
are then expected to share these as direct benefits for the resi-
dents.

“National wealth” is defined in the Code as covering minerals,
forest resources, fishing resources (pelagic and marine), and water
resources. The NWT is computed as:

either one percent of the gross sales or receipts from the
utilization and development of the national wealth within
their respective areas, or 40 percent of gross collection in
the preceding fiscal year from mining taxes, royalties, forestry
and fishery charges derived by any government agency or
government-owned or —controlled corporation™

The allocation for LGUs from the NWT is further distributed
to the province (20%), component city/municipality (45%), and
barangay (35%). For energy development projects, the law pro-
vides that the
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proceeds from the share of local government units pursuant
to this chapter shall be appropriated by their respective
sanggunian to finance local development and livelihood
projects: Provided, however, that at least eighty percent
(80%) of the proceeds derived from the development and
utilization of hydrothermal, geothermal, and other sources
of energy shall be applied solely to lower the cost of electric-
ity in the local government unit where such a source of
energy is located.?’

Apart from the local government’s share in national wealth,
they also get a share of the Internal Revenue Allotment (IRA). It is
stipulated in the Code that local governments receive their annual
share in nationally collected taxes in the form of IRA to cover ex-
penses for functions devolved to them. The share was initially set at
30 percent in 1992. This was increased to 35 percentin 1993, and
further increased to 40 percent since 1994.>' The nationally col-
lected taxes include income taxes, estate and donors’ taxes, value-
added tax, other percentage taxes, and taxes imposed by special
laws such as customs duties, travel tax and others.?* It is important
to look into the IRA because it is reported that the NWT is already
part of it.

B. Memoranda of Agreement (MOAs) and Provisions
Sharing Benefits with Host Communities

I. The MOAs

As part of the power companies’ commitment to help develop
the community that hosts their operations, they entered into a MOA
with the host municipality and host barangays. There are basically
two MOAs in place.

The first is the MOA between the NMHC/HEDCOR and the
Municipality of Bakun entered into on January 15, 1991 by virtue
of EO 215 of 1987. This MOA was subsequently amended on
December 20, 1993 when the parties agreed to include provi-
sions of new laws like the 1991 LGC (effective 1992) and the Mini
Hydroelectric Power Incentives Act (RA 7156) of 1991 which also
became effective in 1992.
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The second was the one signed in 1997 by the Province of
Benguet, Municipality of Bakun, NPC, and the Luzon Hydro Cor-
poration (LHC).?* The MOA stipulated that the NPC would acquire
the land on which the LHC would construct the power station on a
Build-Operate-Transfer (BOT) scheme and based on a Power Pur-
chase Agreement (PPA) between NPC and LHC. The result was the
70-megawatt Bakun AC power plant located at the boundary be-
tween Benguet and llocos Sur, specifically in Barangay Kayapa in
Bakun and in the Municipality of Alilem in the province of llocos
Sur. This is said to be the first and only BOT hydroelectric power
plant project in the country as of today. The same parties entered
into a Supplemental Agreement on March 22, 2005.

These power companies promote what they call “Cleanergy”
which is their response to the need for developing energy tech-
nologies that have little or no adverse effect on the environment, as
well as the use of sources that are locally available and are con-
stantly replenished (like water).

2. Provisions on Sharing of Benefits with Host Com-
munities

The two MOAs stipulated various benefits to be provided by
the power companies and the NPC to the municipality of Bakun
and its host barangays.

Benefits based on the First MOA. Under the first MOA,
NMHC/HEDCOR agreed to give the host community a share in its
net sale of power sold to BENECO or NPC. The municipality gets
two percent while the barangays where the mini hydroelectric
plants are specifically located get one percent. It was also stipu-
lated in the MOA that NMHC/HEDCOR shall pay real property
taxes (RPT) to the proper taxing authority. This provision was also
based on the provisions of the Taxation Code of the Philippines.

Moreover, the first MOA stipulated voluntary benefits to be
given by the power company to the host community. These in-
clude: (a) assistance in the maintenance of roads leading to the
plants; (b) technical support for community development and live-
lihood projects; and (c) assistance in any “energization” program
of BENECO in all barangays of Bakun.
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The amendments to the first MOA made in December 1992
include payment of business tax and privilege tax to the local gov-
ernment (based on selected provisions of the LGC) as well as in-
centives granted to power companies engaged in the develop-
ment of mini hydro power plants (based on the Mini Hydro Power
Incentives Act of 1991).

Benefits based on the Second MOA. The second MOA signed
in 1997 which was made effective at the start of 1998 stipulated
benefits from the operation of the Bakun AC Power Plant. The
plant has portions located in Barangay Kayapa and utilizes the
Bakun River. The benefits are in the form of taxes based on the
LGC, namely: the payment of Real Property Tax and National
Wealth Tax (NWT). The sharing scheme for the NWT is 20 per-
cent for the province, 45 percent for the municipality, and 35
percent for the barangay. Benefits also include the payment of
Business Tax, Privilege Tax, and Franchise Tax.

Aside from benefits that would come from the power genera-
tors, the NPC, being a signatory to the MOA, also has duties to the
host community. Under RA 7638 (the DOE Act), the EPIRA (Part
V, Rule 29), and DOE Circular 2000-10-011, the NPC is obligated
to provide some benefits to the host community such as giving an
advance financial assistance of P16 million (Philippine Pesos) to the
Municipality of Bakun prior to the project’s operation. The alloca-
tion of the amount is as follows:

* P5 million — Electrification of three (3) barangays of
Dalipey, Gambang and Sinacbat; and sitios of Ba-oy, Dada
and Moling; any balance is to be allocated to develop-
ment and livelihood projects;

*  P5 million — To improve the access road from the Sinipsip
Junction to Ampusongan;

* P2 million — To open a new access road from sitio Pilpil to
barangay Kayapa;

* P4 million plus any balance from the allocation for elec-
trification under the first item — For the development of
livelihood projects to be determined by the Benguet Pro-
vincial Development Council and the Bakun Municipal
Development Council.
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During the project’s operation, the NPC shall undertake the
electrification of barangays Bagu and Kayapa; sitios of Beyeng,
Lobo, and Taliling of Barangay Poblacion; and sitios Namagtuey
and Cabototan of Barangay Ampusongan, which shall be under-
taken within the framework of the Electrification Benefits under
Energy Regulation 1-94 (ER 1-94).

In addition, under ER 7-94 and Section 5(i) of RA 7638), the
NPC shall also provide the following benefits:

* Electrification Fund equivalent to P0.0025 per kWh of
the total electricity sales of the Power Station. The Electri-
fication Fund as provided by law shall be used in the:

electrification of the host municipality or city and
may be accomplished through a public service
cooperative or PSC...The PSC, or in its absence, the
relevant franchise holder shall use the electrification
fund exclusively to defray the cost of necessary
capital expenditures associated with electrification
such as distribution lines, transformers, and substa-
tions, and subsidiarily, associated operating expenses
such as repairs and maintenance. Priority in extend-
ing expenditure shall be given to the extension and
upgrading of distribution lines, provided however,
that the PSC or in its absence, the relevant franchise
holder shall retain each year twenty percent (20%)
of the amount it received for the year to defray the
cost of repairs and maintenance of its existing
distribution lines and substations.?*

* Development and Livelihood Fund equivalent to P0.0025
per kWh of the total electricity sales of the Power Station
to establish and maintain a development and livelihood
fund. The Fund:

shall be applied in an equitable, preferential manner
for the exclusive benefit of the community and
people affected, the host LGU or region...in accor-
dance with the following scheme: five percent to the
barangays hosting the official resettlement/relocation
sites of the community and the people affected, 15
percent to the host barangay, 25 percent to the host
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municipality or city, 25 percent to the host province,
and the remainder to the host region.?

Reforestation, Watershed Management, Health and/or
Environmental Enhancement Fund equivalent to one-half
of one centavo (P0.0005) per kWh of the total electricity
sales of the energy-generating facility shall be set aside by
the power producer.

The second MOA also stipulated voluntary benefits to be pro-
vided by the LHC which include the following:

Comply with requirements and conditions of the Environ-
mental Compliance Certificate (ECC);

Assist in the maintenance of the existing road from Sinipsip
Junction to Poblacion in Bakun, in coordination with the
local government of Bakun;

Study at its own cost the viability of improving the bridge
along the road from Sinipsip to Ampusongan;

Donate to the local government of Bakun a Kia Ceres to
be used for official purposes, and a bulldozer for maintain-
ing the existing road from Sinipsip Junction to Poblacion;

Extend interest-free loan assistance of P100,000 to each
cooperative in Barangays Poblacion and Kayapa, and as-
sist in the establishment of other community coopera-
tives;

Provide Barangay Kayapa with a radio transceiver for its
use in emergency situations;

Provide financial assistance to the local government of
Bakun in the amount of P200,000.00 for information, edu-
cation, and communication (IEC) campaign for the social
acceptance of the project;

Provide financial assistance to the local government of
Bakun in the amount of P60,000.00 as additional counter-
part fund to support four farmers to go to Japan for a
year of training in environmental conservation and water-
shed management; and

Provide an annual financial assistance to the local govern-
ment of Bakun in the amount of P1.3 million as part of
direct benefits to the host community.
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The process of coming up with the first MOA was initiated by
the people in the community after various consultations and meet-
ings. The amended MOA and the second MOA were negotiated
mainly by the local government of Bakun, with the understanding
that the local government represented the people of Bakun.

The next section discusses the actual benefits derived from the
operations of hydroelectric power plants in Bakun, as well as the
perceptions of the host community regarding such benefits.

C. Actual Benefits Provided by the Hydroelectric Power
Companies

Based on the documents from the hydroelectric power com-
panies, the local government of Bakun, and information from rel-
evant websites, the actual benefits received are shown in the fol-
lowing discussion. The social and economic benefits are viewed
against existing laws as well as stipulations in the MOAs. There are
benefits that have been given based on the law and agreements.
But there were also those that were not specifically stipulated in
the MOA.

I. Actual Benefits Based on Stipulations in the
MOAs

The NMHC/HEDCOR gave voluntary donations to Bakun as
stipulated in the first (and amended) MOA. In compliance with
the provisions, the company paid two percent of its net sale to the
local government treasurer of Bakun. This amount was equivalent
to P30.8 million for the period 1993 to December 31, 2004. It also
paid the Barangay Treasurers of Sinacbat and Poblacion one per-
cent of its net sale which was equivalent to P15 million for the
same period.

Moreover, NMHC/HEDCOR provided assistance for the main-
tenance of roads leading to the hydroelectric power plants. Spe-
cifically, the company extended the road from Sitio Masalin to the
Labay Plant in Barangay Sinacbat, and improved the road from
Sitio Dada to Poblacion.
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To support community development and livelihood projects,
NMHC/HEDCOR provided an interest-free loan of P100,000 to
each of the two cooperatives in Poblacion and Ampusongan. The
company also conducted seminars and training on cooperative
development, and provided fruit tree seedlings (mango, citrus, and
coffee) to interested farmers in Bakun.

As stipulated in the second MOA, the LHC and NPC also gave
their share of voluntary donations. In October 2002, the compa-
nies provided financial assistance in the amount of P350,000 for
the maintenance and repair of the existing road from Sinipsip to
Poblacion. They also donated one bulldozer to the local govern-
ment of Bakun to be used in maintaining the same road.

As part of LHC's support for community development and live-
lihood projects for 2004, it gave an interest-free loan of P100,000
each to Kayapa and Poblacion. In April 2004, the company gave
P950,000 for social and economic alleviation projects. The amount
was distributed as follows:

* P150,000 for Barangay Kayapa;
* P100,000 for Barangay Poblacion;
* P50,000 for the Municipality of Bakun; and

* P50,000 each for Barangays Sinacbat, Dalipey, Gambang,
and Ampusongan.

LHC also donated one service vehicle (a Kia Ceres), to the lo-
cal government of Bakun, and P60,000 more to support farmers’
training in Japan in 2004.

These forms of voluntary assistance are part of the annual total
financial assistance of P1.3 million stipulated in the second MOA.
Variously intended for road maintenance, watershed management,
and social and economic alleviation projects, all these form part of
the community’s direct benefits for hosting the power stations.
Paying directly to the local government of Bakun, LHC has shared
total cash assistance worth P6.4 million from 2001 to 2004.

2. Actual Benefits Based on Existing Laws
Other benefits stipulated in the MOAs are also based on exist-

ing laws such as the 1991 LGC. Based on such laws and as in-
cluded in the first MOA, NMHC/HEDCOR paid Real Property Taxes
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in the amount of P36.1 million for the period 1993 to 2004;
Business Tax in the amount of P3 million for the period 1991 to
2004; and Privilege Tax in the amount of P27.9 million for the
period 1992 to 2004. Real Property and Business Taxes are paid
directly to the local government treasurer while the Privilege Tax is
paid to the Bureau of Internal Revenue (BIR) and later distributed
to the LGU as part of the Internal Revenue Allotment (IRA).

For its part, LHC paid P4.4 million as Real Property Tax for the
period 2002 to 2004. It also paid the amount of P3.2 million to the
local government of Bakun as part of the municipality’s 45 percent
share in National Wealth Tax for 2004. The 35 percent share of
the barangays from NWT totals P2.5 million for the same year.

In the Supplemental Agreement made for the second MOA in
March 2005, the 35 percent share of the barangays shall be dis-
tributed equally among the seven barangays (and not just to the
two host barangays). This means a share of P366,377 for every
barangay.

3. Actual Benefits Not Stipulated in the MOAs

The NMHC/HEDCOR has extended other social and economic
assistance to the community in Bakun although these have not been
stipulated in the MOA nor are they mandated by law. These came
in the form of medical and dental missions conducted in Barangays
Ampusongan and Poblacion; college scholarships for eight stu-
dents with a total amount of P262,837 from 2001 to 2004; fi-
nancial assistance to high school students in the amount of P58,000
from 2003 to 2004.

The company also donated eight units of computer to Bakun
National High School having a total value of P169,440.26 from
2001 to 2004; and supported the honoraria of a computer teacher
for P50,000 in 2005. The company also provided livelihood as-
sistance for one group of farmers engaged in tilapia farming in the
amount of P79,831 in 2005.

In summary, benefits shared by the companies to the com-
munity were a combination of those stipulated in the MOAs and
mandated by law, as well as voluntary donations beyond those
specified in the MOAs. The significant monetary benefits paid by
NMHC/HEDCOR to the municipality of Bakun and the host

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004)
Volume I: The South East Asia Experience



barangays came from the voluntary donations in the total amount
P45.9 million over a period of 11 years (1993-2004). They also
came from real property taxes paid to the municipal treasury
amounting to P36.1 million for the same 11-years period, and
privilege tax paid to the Bureau of Internal Revenue (BIR) in the
amount of P27.9 million within a 12-year period (1992 to 2004).

The LHC on the other hand, which only started operations in
1998, contributed significant amounts to Bakun in the form of real
property taxes with a total amount of P4.4 million for a three-year
period (2002 to 2004). It also paid the municipality’s share in the
national wealth taxes in the amount of P5.8 million within the
same period. The ER 1-94 funds paid amounted to P6.6 million
over a period of seven years (1998 to 2004).

D. Perceptions on Benefits

The perceptions of the people of Bakun regarding the benefits
provided by the hydroelectric power companies as are summed
up in the following discussion.

I. Benefits from Taxes and Donations in the Form of
Infrastructure Projects

The amounts paid by NMHC/HEDCOR and LHC in terms of
local and national taxes and the voluntary donation of two percent
and one percent of its net sale could be seen as outright benefits
shared to the host communities. However, this scheme of sharing
profits is a very small percentage of the net sale of the power
companies.

Prior to the implementation of the project, the power com-
pany conducted a feasibility study for the project in the late 1980s
and negotiated with the local government officials as representa-
tives of the people regarding its implementation. The initial point
of negotiations proposed by the local officials of Bakun was for
five percent and three percent sharing. However, the power com-
pany rejected this and they settled at two percent and one per-
cent.?® This was not mandated by law and was part of the volun-
tary donation of the power company.
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The share of Bakun in national taxes is the Internal Revenue
Allotment (IRA) which is the largest source of revenue for the mu-
nicipality. All of these payments are included in the general fund
for the municipality, and are not reported separately by the local
government. As discussed earlier, the utilization of such funds could
be seen by the people in the various infrastructure projects like
roads in the barangays. The voluntary donation, on the other
hand, is paid to the municipal and barangay treasurers and is
reflected as grants or aid and not as income. This donation is later
included in the total revenue of the local government and is in-
cluded in the annual budget that the local government shall man-
age.

Despite the meager amount used for development projects,
the general sentiment of the people in the two host barangays,
Poblacion and Sinacbat, is best summed up by the statement of
Lambert Tabao-ec, the Barangay Captain of Poblacion:

Dakkel iman nan ginmawisan ya naalamidan nan kalsada mi
gapu isnan tulong di HEDCOR ya Luzon Hydro...Siya nan
makwani mi ay mangilaan nan umili isnan ginmawisan nan
ikakan nan ili mi gapu isnan companya ay nay. Wada nin-
oblaan nan ipugao amamed san ma-al-alamidan nan planta
ya conveyor, ngem syempre temporary lang.”’

(Our roads have significantly improved because of the help
extended by HEDCOR and Luzon Hydro. We say then that
this is how the general public has benefited from the entry
of the company and its project. It was able to create em-
ployment during the construction of the power plants, the
dams and the conveyor, although it was temporary.)

The people in Sinacbat agree with this statement that NMHC/
HEDCOR has helped a lot in improving their barangay through
the concreting of roads and supporting livelihood projects, although
the assistance extended is still small. Majority of the roads leading
to the municipality and the barangays need a lot of improvement
since there are only a few areas with concrete roads and tire paths.
The roads are still prone to landslides during the rainy season.

The farmers in the area help in improving the roads through
free labor assistance, or their traditional system of gobo or abono.
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Sometimes, they even contribute cash so the critical portions of
the road can be improved.

The main livelihood in the community is the production of
temperate vegetables; hence, the farmers look at improved roads
(see Figure 6 and Figure 7) as a priority project to facilitate the
transport of their vegetables to the main markets in Baguio City
and La Trinidad, the capital town of Benguet.

Figure 6. Tire path from Ampusongan to Poblacion.

Figure 7. Tire path from Ampusongan to Poblacion.
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The presence of the power companies has also increased the
opportunity for implementing infrastructure projects needed by
the host communities. According to barangay officials, requests
for projects submitted to HEDCOR get more favorable results than
those sent to the local government. These requests include small
infrastructure projects such as concreting of pathways, tire paths of
roads, improvement of bridges and barangay halls, and assistance
for school facilities and equipment such as computers.?® The local
government itself recognizes that the presence of the power com-
panies has helped through donation of computers, vehicles, and
other equipment, including the salaries of some teachers and the
municipal doctor.

In addition, there is a general sentiment among the residents
that the hydroelectric projects greatly benefited the few owners of
the lots that were directly affected by the project. Some of the
negotiations regarding the price of the lot and other affected re-
sources were made just between the company and the lot owners.
This is made possible by the system of ownership of land prevailing
in Bakun where ownership is claimed by families who improve
and occupy the land by way of cultivation or building of houses.
They then pay the taxes on these lands and claim them as pri-
vately-owned. Therefore, they can also sell these lands and the
proceeds will go to the families who improved and occupy the
land.

2. Social Development, Livelihood Assistance, and
Other Community Benefits

Aside from implementing infrastructure projects in Bakun, the
power companies have also provided financial assistance for social
and economic development projects. The people interviewed in
Sinacbat, Poblacion, and Ampusongan recognize that the liveli-
hood assistance provided by the power companies gave them ad-
ditional income. The youth sector also gained from the financial
assistance given for community activities such as the municipal
fiesta and sports program. They also received scholarships and
school facilities. However, they also feel that they need more as-
sistance in terms of training for more sustainable livelihood op-
portunities that would help them on a long-term basis. For ex-
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ample, they want to conduct feasibility studies on appropriate
and sustainable livelihood alternatives that will give them addi-
tional source of income without destroying their environment and
resources.

As reflected in the Ancestral Domain Sustainable Develop-
ment and Protection Plan (ADSDPP) of Bakun, there is a need to
provide other sources of livelihood aside from vegetable farming.
The people engage in commercial production of temperate veg-
etables for their livelihood. It is thus difficult to discourage them
from expanding into the forest areas because there are no other
sources of income. They would like to look at new technologies
that will enable them to support their growing population and
increasing needs without having to expand their farms into the
forest areas.

3. Employment Opportunities and Increased Income
for the Indigenous Peoples of Bakun

The people have also expressed that the hydroelectric power
plants in Bakun have provided them with employment opportuni-
ties from the construction phase to their actual operation. The three
existing power plants of NMHC/HEDCOR have 46 employees at
its present operational stage. Most of the employees come from
Bakun, except for 10 employees who are mostly technical person-
nel like engineers and the like.

Aside from the increase in income brought about by other live-
lihood assistance given by the power companies, the landowners
whose lands have been appropriated by the power companies were
well compensated thus giving them increased income. The con-
struction of roads has also resulted in an increase in the areas for
vegetable farming (see Figure 8) and to the consequent increase in
income for the farmers.
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Figure 8. The vegetable farms along Dalipey-Sinacbat Road.

E. Issues Raised

Meanwhile, issues have also been raised by the people regard-
ing the benefits shared by the two hydroelectric companies. The
issues are discussed below.

I. Non-Payment of Some Taxes and Problems in
Availing of Funds

Notwithstanding receipts from payment of above-mentioned
taxes by the two companies, certain payments have not been
made. NMHC/HEDCOR has not paid the NWT and ER-1-94
Funds; both LHC and HEDCOR have not paid the franchise tax;
and the BIR has not released the local government’s share in privi-
lege tax.

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004) 22
Volume I: The South East Asia Experience



Non-payment of National Wealth Tax and ER-1-94 Funds
by NMHC/HEDCOR. The local government of Bakun has not yet
received its full share of the NWT due to NMHC/HEDCOR's non-
payment. The reason given was that the MOA with NMHC/
HEDCOR was signed in 1991. Since this was prior to the imple-
mentation of the Local Government Code which is the basis for
the share in national wealth tax, the company is therefore not
bound by the new law.*® When the MOA was amended in 1993,
they included stipulations from the Mini Hydroelectric Power In-
centives Act (specifically, deducting the two percent Special Privi-
lege Tax from the Net Sale as donation to host communities), and
the Local Government Code (specifically on the payment of the
Real Property Tax). But amendments did not include the payment
of the National Wealth Tax.

Also, NMHC/HEDCOR has not yet paid the ER 1-94 Funds
stipulated in the Rules and Regulations Implementing Section 5(i)
of Republic Act No. 7638 Otherwise Known as the Department of
Energy Act of 1992 for the same reason that the MOA was signed
prior to the enactment and implementation of the said law.

It seems that the amendments to the MOA signed in 1993
contained only selected stipulations from the Local Government
Code and the Mini Hydroelectric Power Incentives Act. Only pro-
visions that were advantageous to the power companies were in-
cluded. For instance, the net sale which is the basis for computing
the donation of two percent for the municipal government and
one percent for the barangays, is computed only after the two
percent Special Privilege Tax had been deducted. The companies
should have included all provisions of the law that benefit both
the companies and the host community.

LHC, on the other hand, paid the NWT and the ER 1-94
funds based on the operation of the Bakun AC Plant in 1997.
These are stipulated in the MOA with Bakun.

Non-payment of Franchise Tax by both LHC and NMHC/
HEDCOR. The two companies have not yet paid the franchise tax
as stipulated in the Taxation Code of the Philippines. According to
representatives of the two companies, it is the Benguet Electric
Cooperative (BENECO) that holds the franchise for energy distri-
bution in the province; therefore, it should be the one to pay the
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franchise tax. This issue still has to be clarified by the LGU with the
BIR and the Department of Finance (DOF).

Problems in Accessing the ER 1-94 Funds. The ER 1-94 funds
in the form of Electrification Fund, the Development and Liveli-
hood Fund, and the Environment Enhancement Fund paid by the
LHC and held in trust for the LGU by the DOE have not been
made available to the community as of 2004.

As provided in ER 1-94, the accessing the said funds may be
made through a public service cooperative, or a relevant franchise
holder for electrification, and the power producer. This is done by
submitting work programs for reforestation, watershed manage-
ment, health, or environment enhancement. As for the develop-
ment and livelihood fund, the power producer shall administer the
fund and shall submit proposals for development and livelihood
programs to the DOE after consultation with the affected parties.
All of these programs shall be approved by the DOE based on their
guidelines on fund utilization and disbursement.

Based on the DOE report and according to Bakun's local gov-
ernment representatives, the DOE has not approved the program
proposals for the development and livelihood fund submitted to
them. The reforestation projects that have been implemented in
the past by the Saguday Foundation, Inc. and by ARDEMS with a
total project cost of P3.7 million were funded mostly by LHC and
by the Cordillera Highland Agriculture and Resource Management
(CHARM) Programme of the Department of Agriculture (DA) (see
Figure 9). The projects were also not part of the utilization of the
ER 1-94 funds.

According to stipulations in the second MOA, the financial as-
sistance given by the NPC prior to the project’s operation in the
amount of P16 million shall be deducted from future payments
under ER 1-94. This financial assistance is separate from the annual
financial assistance of P1.3 million being given by LHC to the local
government of Bakun which is also provided for in the MOA.
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Figure 9. Reforestation Project in Poblacion, supported by Luzon
Hydro Corporation.

On top of all these, the local government’s share of the Special
Privilege Tax has not been released yet by the BIR since 1999 and
up until the time when this research was being conducted.

2. Non-reduction of Electricity Cost and Slow
“Energization’*° of Host Communities

Section 294 of the LGC states that “at least 80 percent of the
proceeds derived from the development utilization of hydrother-
mal, geothermal and other sources of energy shall be applied solely
to lower the cost of electricity in the LGU where such source of
energy is located.” With this provision in the law, the cost of elec-
tricity in Bakun could very well be reduced using at least some of
the payments made by the power companies to the local govern-
ment. The people in Ampusongan even expressed the need for
an agreement that would ensure that the residents of Bakun will
have subsidized electricity cost as the guardians of the water sources
used by the power plants. The said provision, however, was not
included in the MOAs.
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The “energization” of the communities in Bakun proceeded
at a slow pace while some areas were “energized” using funds
from sources other than those from the power producer (NMHC/
HEDCOR) or the power distributor (BENECO). As stipulated in the
MOA between NMHC/HEDCOR and Bakun, the power producer

agrees to extend its assistance for the energization of all the
barangays which will be directly affected as determined by
the Municipality.

This was later changed in the amended MOA and was stated
as:

NMHC agrees to extend reasonable assistance in any
energization program of the BENECO in all of the barangays
of the Municipality which will be directly covered by such
energization programs undertaken by the BENECO.

As of 1994, NMHC/HEDCOR and BENECO reported that it
was able to provide electricity to 672 out of 822 households in
barangays Poblacion and Ampusongan. In 2002, only about two
or three sitios in three barangays have been supplied with electric-
ity. As of 2006, some sitios in five barangays have been provided
with electricity. Provision of electricity in some sitios in Poblacion
and Ampusongan were completed with funds coming from the
Priority Development Assistance Fund (PDAF) of Congressman
Samuel Dangwa of Benguet Province.

In the MOA with LHC and NPC, it is stipulated that the NPC:

during the project’s operation, shall undertake electrification
of Barangays Bagu and Kayapa, sitios of Beyeng, Lobo and
Taliling of Barangay Poblacion, and sitios of Namagtuey and
Cabototan of Barangay Ampusongan within the framework
of the Electrification Benefits under ER 1-94.

But this has not been fully implemented to date.
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3. Non-Disclosure of the Actual Amount of Energy
Produced and Sold by the Power Companies

The basis of the computation of the two percent municipal
share and the one percent share of the host barangays stipulated
in the MOA is NMHC/HEDCOR’s net sale of the energy produced.
The MOA defined this as “the amount billed to and paid for by
either BENECO or the NPC or both or any other buyer for the
purchase of that increment of electricity generated exclusively by
the plant.”

On the part of the LHC, the computation of the national wealth
tax as defined in the LGC is “equivalent to one percent of the
gross revenue of the power plant.” Moreover, the payment of the
ER 1-94 funds as provided in the law is based on the “total elec-
tricity sales of the Power Station.”

Considering these stipulations, the people and the local gov-
ernment of Bakun would like to know and understand the basis of
these computations. Unfortunately, the local government claims
that the power companies do not provide them with financial re-
ports on the sales generated from the energy produced by the power
plants. This means that even the local government which repre-
sents the community does not know the basis of the percentage
share; and that they just accept what the power companies give
them as their share.

4. No Separate Accounting of Funds Received from
the Power Companies by the LGU

In looking at the reports of the local government of Bakun,*'
we cannot really come up with definite findings on the actual ben-
efits shared by the power companies since the payments are lumped
together in the general fund of the LGU. There is no separate re-
port made for the taxes and financial assistance paid by the power
companies to the local government. The people also feel that the
local government should be more transparent as regards actual
spending of money coming from the companies.

Revenues. Looking at the budget of the local government of
Bakun, the tax payments reflect the total tax collection and there
are no separate reports on the payments made by NMHC/
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HEDCOR and LHC. Since these reports are made up of volumi-
nous documents, we will just look at the local budget for the years
1999-2003.

Based on the records at the Municipal Budget Office, the an-
nual budget of Bakun prior to the operation of the hydroelectric
power plants was P989,000 in 1988. This increased to P1.3 mil-
lion in 1989. Then, the annual budget more than doubled in 1990
to P3 million when NMHC/HEDCOR started to pay taxes. The in-
crease in revenue was further noted when the hydroelectric com-
panies started their operation in Bakun in 1991. Moreover, this
was also the time when the LGC was implemented and provided
for the IRA of the municipality.

Figure 10. Revenues of Bakun from 1999-2003.

Figure 10 shows the revenue collection from various sources
of income generated by the local government of Bakun over a five-
year period (1999 to 2003). The chart shows an increasing amount
of the IRA throughout the five-year period with the lowest in 1999
at P17 million and the highest in 2003 at P26 million.

It must be noted that the local government’s share in the NWT
that is paid to the national government is reported as part of the
IRA in the income and expenditure reports of the local govern-
ment. According to representatives of the LGU, they do not re-
port the NWT separately but is consolidated as part of the IRA.
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Aside from the IRA, other revenues come from local taxes,
fees and charges, and other sources such as grants or aid. From
the data gathered, the local government made one of its highest
collections of local taxes in 2000 in the amount of P6.4 million.
Of this amount, NMHC/HEDCOR and LHC’s payment for real
property and business taxes was P4.5 million which made up 71
percent of the local tax collection that year. But this amount makes
up only 16 percent of the total revenue of the municipality that
year (P28.2 million). It is also only21 percent of the IRA for the
same year.

Figure 11. Five-Year Average Revenues of Bakun (1999-2003)

From LHC's records, it was reported that the NPC and NPC
paid their NWT to the national government. From this, the local
government’s share for 2004 amounted to P3.2 million or about
12.6 percent of the IRA for one year. Each of the seven barangays
got a share of more than P366,377 from the NWT.

Figure 11 shows the average revenues of Bakun from 1999-
2003. It shows that more than three-fourths of its revenues come
from IRA.

The revenues of the municipality are used to fund all activities
as well the salaries of the employees of the local government. The
next discussion is about where the revenues go as reflected in the
local government’s expenditures.
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Expenditures. The offices in the local government covered by
the expenditure items include the Mayor’s Office, the Sangguniang
Bayan (or the Municipal Council), Municipal Planning and Devel-
opment Office, Municipal Civil Registrar, Municipal Budget, Mu-
nicipal Accountant, Municipal Treasurer, Municipal Assessor, Mu-
nicipal Health Office, Municipal Agriculture, and Municipal Engi-
neer. However, the benefits that go to the barangays from these
expenditure items are difficult to measure, although it should be
understood that the services rendered by these offices are for the
development of the municipality and the barangays.

Figure 12 gives us a picture of how the Annual Budget of Bakun
was spent over a period of five years (1999 to 2003). It shows that
Personnel Services (PS) which includes the salaries of employees
comprise the bulk of the expenditures every year, with the biggest
percentage (76%) in 2003. If we combine it with the Maintenance
and Other Operating Expenses (MOOE) and the Capital Outlay,
the three items have a total amount of P21.8 million or almost 94
percent (93.7%) of the total expenditures of Bakun for 2003. This
means that only a little over six percent (6.3%) went to other ex-
penses. The combined expenditures for these three items range
from 64 and a half percent (64.5%) to almost 94 percent (93.7%)
of the total budget in 1999 and 2003, respectively.

Figure 12. Expenditures of Bakun from 1999-2003
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The data presented reveals a lopsided bureaucracy where bulk
of the local government’s funds goes to PS and MOOE. Only a
small amount goes to the implementation of development projects.
Based on the concept of budgeting for a local government unit,
experts say that administrative expenses must be within the range
of 45-55 percent of the budget so that sufficient funds remain for
development projects that would help improve the lives of the
people in the barangays. But in the case of Bakun, administrative
expenses went up to as high as 93 percent of the budget for the
past five years, leaving the LGU with very little funds to implement
other projects.

The Municipal Development Fund (MDF) which LGC man-
dates as 20 percent of the IRA is where the funds for infrastructure
projects and for social and economic development of the barangays
come from. In the five-year data shown above, the MDF ranges
from a high of only 16.8 percent in 1999 to a low of 6.3 percent
in 2003. This amount is very small compared to the amount spent
on other items. The detailed expenses for the year 2003 showed
that only a small amount of the revenues collected in Bakun is
actually used for development projects in the communities. Figure
13 below shows the average expenditures of the local govern-
ment over the period 1999-2003.

Figure 13. Five-Year Average Expenditures of Bakun (1999-2003)
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5. Non-Inclusion of Some Provisions of the LGC, ER
1-94, and other Laws Enacted After the Implementa-
tion of the Projects

As mentioned earlier, there appears to be a selective inclusion
of provisions of certain laws in the MOAs, both original and
amended. Not all provisions were included. In the amended MOA
between NMHC/HEDCOR and Bakun, the only provision of the
LGC included is the payment of real property tax, but not the pro-
visions on the national wealth tax, and the provision on the reduc-
tion of the cost of electricity. In the case of the ER 1-94, the provi-
sions on the reduction in the cost of electricity and on prioritization
of load dispatch were not included in the MOA.

With the granting of the CADT to Bakun, the people are ex-
pecting that the hydroelectric power companies must also be guided
by the IPRA. However, representatives of the power companies
argue that they shall not be affected by new laws that are enacted
after the MOAs were signed. Moreover, the people of Bakun could
not propose amendments to the MOAs since they are represented
by the local government of Bakun and the provincial government
of Benguet which are designated as parties to the MOA.

6. Increased Rate of Conversion of Forest Areas to
Vegetable Farms due to Improvement of Roads

The people in Bakun acknowledge that the power companies
helped in the improvement of existing roads and opening new ones
which, according to the majority, is the priority need of the people
to improve their livelihood. This, however, has posed a problem
since the improvement of roads has resulted in increased rate of
conversion of forest areas to vegetable farms which in turn is de-
stroying their environment. There are more and more areas being
converted to vegetable gardens by the land owners because veg-
etable gardening is their only source of income. While the barangay
councils try to regulate these activities, the owner has the ultimate
decision in terms of land use since vegetable gardens and most
land in the area are privately-owned.

Nevertheless, the people in the community have exerted their
own conscious efforts to protect the watershed areas, and to main-
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tain the water quality more for their own purposes. In effect, they
also protect the water utilized by the power plants.

7. Small Amount of Percentage Sharing Between the
Power Companies and the Host Communities

As already mentioned, NMHC/HEDCOR and LHC pay certain
amounts to the local government in terms of taxes and as voluntary
donation based on their net sale. For example, NMHC/HEDCOR
alone had total revenues of P1.198 billion in 2004.3 From this
amount, the total tax share of the LGU, including the share of the
region and the province, would only be between P11 million to
P20 million annually. These are very small amounts compared to
the annual income of the companies. The requirement of the law
on the tax share of local government is very small and heavily fa-
vors the power companies.

As expressed by people in the host community, their role as
guardians of the watershed is very crucial to the operation of the
hydropower plants. Therefore, they must be compensated more
for the protection of the watershed in their communities.

8. Failure to Access ER 1-94 Funds

As provided for in RA 7638 (DOE Act of 1992) and ER No. 1-
94, there are three kinds of funds, namely the Electrification Fund;
Development and Livelihood Fund; and Reforestation, Watershed
Management, Health and/or Environment Enhancement Fund. For
these funds, the LHC paid a total of P6.6 million for the period
1998 to 2004. Specifically, there was P3.3 million for the Electrifi-
cation Fund,** P1.6 million for the Development and Livelihood
Fund,** and P1.6 million for the Environment Enhancement Fund.?*

Electrification Fund. The law provides for the payment and
use of the electrification fund by the host communities where:

the power producer shall be responsible for directly remit-
ting the electrification fund to the PSC or in its absence, the
relevant franchise holder. The DOE shall ensure that the
electrification fund shall be used as provided in Section (a)
(1) (c). Towards this end, the DOE shall formulate the
appropriate guidelines and mechanisms for fund disburse-
ment and utilization.>°
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As reflected in the reports of the DOE, the Electrification Fund
has not been availed of to date. It is thus reflected as “available
financial benefits.”

Development and Livelihood Fund. The Development and
Livelihood Fund being paid by the power company shall also be
paid and managed based on the DOE Act of 1992 where it stipu-
lates that:

the power producer and the energy resource developer, to
the extent of their respective contributions, shall administer
the development and livelihood fund. They shall each
submit to the DOE for the latter’s approval, development
and livelihood programs after consultation with the appro-
priate affected parties. The power producer and the energy
resource developer shall each hold its contribution to the
development and livelihood fund in trust for the beneficia-
ries as enumerated under Section 6 (e) (2). Such funds shall
not be mingled with its general fund and must be deposited
in interest bearing accounts. Interest earned on the develop-
ment and livelihood fund shall accrue to the benefits
enumerated under Section 6 (e) (2).%”

This fund has not been accessed yet since the project propos-
als submitted were not approved by the DOE. The DOE require-
ments for the project proposals are stringent and quite long ac-
cording to NMHC/HEDCOR who tried to access the fund in coor-
dination with the local government of Bakun. The fund paid is
reflected as Accrued Financial Benefits in the DOE report.

Environment Enhancement Fund. The Environment Enhance-
ment Fund will also be used and managed based on the provisions
of the DOE Act of 1992 where the power producer and the en-
ergy resource developer shall each submit work programs for re-
forestation, watershed management, health, and environment en-
hancement. These work programs need approval from the DOE
in consultation with the DENR, the DOH, the relevant water dis-
tricts, local government units, regional development councils, non-
government organizations, and other affected parties.

The power producer and the energy resource developer may
provide for the contracting out of the proposed activities, pro-
vided that the power producer and/or the energy resource devel-
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oper shall remain primarily responsible for the implementation of
such program. For a unified watershed management effort, how-
ever, the power producer and the energy resource developer shall
turn over the amount allocated for reforestation and watershed
management to the watershed reservation manager designated
by law for the area.

The power producer and the energy resource developer may
request the DOE to redirect funds to other projects deemed to be
more beneficial to the host local government such as environmen-
tal projects with long-term benefits.*® All these require consultation
with the local government officials, non-governmental organiza-
tions, and other affected parties.

As of 2006, this fund has not been accessed and also remains
as “available financial benefits” to the local government. The refor-
estation projects that have been implemented by ARDEMS and the
Saguday Foundation with technical assistance from the DENR-CAR
were partly funded by Cordillera Highland Agricultural Program
(CHARMP) and LHC.

The three funds have already accumulated. Based on ER 1-
94, these funds are not directly managed by the host communi-
ties or the local government but by the power companies and the
DOE. Nevertheless, LHC opted to give an annual financial assis-
tance to Bakun up to 2004 as part of the ER 1-94 funds. For this,
the company has already released P6.6 million.

F. Participation

In this study, we also tried to look into the level of participation
of members of the community. We did this by analyzing the utiliza-
tion of both the “traditional” and the “formal” decision-making
processes in the formulation of the MOA as well as its subsequent
implementation.

I. Traditional Decision-Making Processes

The papangoan and tongtong. As mentioned in the commu-
nity profile discussed earlier, the elders of Bakun, called the
papangoan, are regarded with high authority in making major
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decisions. They are selected men and women who have demon-
strated wisdom and experience. The council of elders presides
over regular assemblies to discuss prevailing issues in the commu-
nity that need the approval of the residents. The council also has
the power to hear, review, judge, and settle disagreements, con-
troversies and conflicts within their villages. It then imposes corre-
sponding penalties and fines to offenders during the hearing ses-
sions, called tongtong, when cases are heard and decided.*

The local justice system—tongtong, where the papangoans
play a crucial role—is based on consensus and is believed to have
been used by the first settlers in the municipality. It covers all as-
pects of behavior and its ruling process is participatory where no
particular person or persons had been assigned beforehand to
make a decision.*’

Diminished authority of traditional institutions. The tradi-
tional decision-making process of indigenous peoples in Bakun has
been compromised at different levels. Owing to various factors,
the role of the papangoan has significantly deteriorated as gleaned
from interviews and group discussions with them. Apparently, their
clout over major decisions concerning infrastructure projects has
been weakened as illustrated in the case of construction and op-
eration of the mini-hydroelectric power plants. Their role has been
taken over by the elected officials of the local government.

Another factor that contributed to the diminished authority of
the elders is the change in the land status. Land-ownership has
slowly shifted from being communal, which allowed for collective
decision-making headed by the elders, to the more household or
individualized forms of ownership and decision-making. The
privatization of many communally-owned properties deprived the
majority of the population from collectively negotiating with the
company regarding the approval and the implementation of the
project as well as in drafting of the MOA. The company mainly
negotiated with the owners of affected lands in terms of benefits
they could acquire from the implementation of the project.

This prevailing land tenure system altered the traditional forms
of decision-making and it allowed for the disenfranchisement of
the majority of the population.
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2. Local Government Mechanisms

Barangay Assembly. The 1991 LGC contains sufficient provi-
sions for mechanisms and processes that would allow for greater
voice of citizens. The local government plays an important role in
ensuring this. At the barangay level, “there shall be a barangay
assembly composed of all persons who are actual residents of the
barangay for at least six months, fifteen years of age or over, citi-
zens of the Philippines, and duly registered in the list of barangay
assembly members.”*' The Barangay Assembly usually meets at
least twice a year to hear and discuss problems and issues affect-
ing the barangay. It is at this venue where all kinds of problems
affecting the barangay are discussed by all the residents together
with the elected members of the Barangay Council or Sangguniang
Barangay.

Limited Participation. In practice, however, it appears that
public meetings were conducted only to inform constituents about
the proposed hydroelectric power projects. Majority of the resi-
dents signified that their level of participation was very poor since
most of the meetings were for purposes only of information dis-
semination and not necessarily to get their views on the projects,
or discuss problems and issues regarding the project. This conclu-
sion is based on the interviews and group discussions conducted
and later validated by municipal officials.

The process of coming up with the first MOA with NMHC/
HEDCOR was initiated in 1989 when construction of the first plant
already started. The process included public meetings and consul-
tations to inform the residents of the implementation of the project
and the signing of the MOAs, prior to drawing up the agreements.
According to the people interviewed in Barangay Poblacion, the
final MOA between Bakun and NMHC/HEDCOR did not reflect
the request made by the residents such as their proposed scheme
of production sharing. The people asked for five percent of the
company’s net sale as the municipal government’s share, and three
percent for the barangay. However, the final MOA stipulated only
two percent of its net sale as share of the municipal government
and one percent for the barangays.*

For the LHC'’s hydroelectric power projects, public meetings
were also conducted to inform the concerned constituents about
the nature of the project and the formulation of a MOA. The
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people’s concerns regarding the project which were raised during
the public consultations were properly addressed by the LHC.
Thus, there was a general assessment that the proposed project
passed the social acceptability test. However, only representatives
from LHC, and the local governments of Bakun and Benguet were
present when the MOA was signed in Baguio City.* Some of the
residents expressed the view that there should have been some
representatives from existing organizations such as BITO, the in-
digenous peoples’ organization.

The non-participation of the people in the formulation of the
MOA and in planning the projects has created conflicts between
the people and the local government, and between the people
and the power companies. Most of the issues raised by the people
are the unfulfilled commitments of the power companies contained
in the MOAs. These could have been resolved if the people and
the all stakeholders had effective participation in all the project
stages.

Nevertheless, there were also those who said that the commu-
nity was already represented by the local government of Bakun.
The people we interviewed in the communities gave the impres-
sion that the local people look up to their elected officials and that
they do not question their performance as elected officials.

3. Planning and Implementation

The participation of the local people in determining the projects
to be implemented starts at the stage of barangay planning. Of
the three barangays included in the interview, it was only in Barangay
Poblacion where the residents said that their public assemblies
discussed about funds. The proposed projects are then presented
in a public assembly by the Barangay Council for scrutiny by the
residents before implementation. However, this is true only in
Barangay Poblacion.

The Barangay Development Plans are then submitted to the
Municipal Development Committee (MDC) where they formulate
the Municipal Development Plan which is then submitted to the
Sangguniang Bayan for its approval. In practice, however, this pro-
cess is not always followed. Despite the creation of the Municipal
Development Council (MDC) which has representatives from the
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various sectors in the community, the Sangguniang Bayan often
makes the planning and budget appropriations; and then ask mem-
bers of the MDC to sign. This process contradicts the ones outlined
in the LGC.

In terms of the management of funds, respondents say that
there is lack of transparency on the side of the local government
regarding utilization of contributions from the hydroelectric power
companies. The local government asserts, however, that this goes
to the general fund which is used for the planned out activities of
the LGU.

4. Representation

Most of the people interviewed in the host barangays place a
high degree of respect for the officials of the local government and
the barangay. They believe that local government officials have
the people’s best interest in their mind such that they relied heavily
upon their local officials in matters pertaining to the hydroelectric
power projects. Hence, there have not been many questions raised
regarding the sharing of benefits from the power plants during the
initial stages of the project.

More recently, however, some questions are being raised re-
garding the transparency of the local government’s operations es-
pecially with regard to the utilization of funds coming from the
power companies.

As representatives of the people of Bakun, the local govern-
ment officials must incorporate the views of the people regarding
issues and problems affecting them. Presently, the people could
not even assert the problems that they have encountered regarding
the MOAs since they are not a direct party to these agreements.
Despite the view that the local government represents them, this is
not true in practice because the local government must ultimately
protect its interest against the issues raised by its constituents. These
issues are currently being discussed and the people are optimistic
that they will be resolved in the future.
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IV. Conclusion

It is a fact that most of the natural resources that can be devel-
oped to provide energy are located in areas where indigenous
peoples live. It is mainly because indigenous knowledge and sys-
tems of resource management that indigenous peoples practice
have sustained and protected the natural resources within their
territories and their environment as a whole. In many cases in the
past, these natural resources have been exploited and utilized to
provide benefit, not to the indigenous peoples living therein, but
to the greater majority in the lowlands leaving the environment of
indigenous peoples destroyed forever.

The energy program and other development programs of the
Philippine government have been anchored on an agenda of at-
taining a balanced economic growth coupled with social equity in
order to empower the countryside. These programs, in the main,
are implemented to supposedly alleviate poverty and to develop
the countryside. But these programs are also part of the govern-
ment policy of privatizing basic services such as the provision of
electricity. Therefore, the government enacts laws that support such
policy.

It is seen in this case study that the government has legislated
many laws to support its program of developing hydroelectric power
projects in the country, as well as privatizing power distribution.
Most of the provisions of the laws on energy benefit the power
companies by providing them tax incentives while only a few pro-
visions give benefits to the host communities.

In this case study, we have also looked at how development
projects such as hydroelectric power plants could be implemented
within the domain of indigenous peoples with little destruction to
the environment. Moreover, the projects illustrate how benefits
could be shared with the host community, a principle that is en-
shrined in several laws and policies such as 1991 LGC, the DOE
Act of 1992, ER 1-94, as well as taxation laws in the Philippines.

Putting in practice government’s policy of sharing benefits to
host communities over the use of common resources has resulted
in a certain degree of development in Bakun. However, balanced
economic growth for the developers and the protectors of these
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resources has not been achieved yet. Moreover, the implementa-
tion of laws and policies has been selective; i.e., some provisions
of relevant laws that are beneficial to the power developers were
used but not the provisions that will give more benefits to the host
communities.

The negative perceptions of the people regarding the benefits
shared by the power companies far outweigh the positive percep-
tion of the benefits. The processes and systems of benefit sharing
need to be examined closely if a balanced economic growth with
social equity is to be achieved.

The participation of the local community in Bakun regarding
the implementation of the hydroelectric power projects started as
early as the feasibility study. But this was in the form of delegating
matters to local government officials. They believed that local gov-
ernment officials will protect the interests of the host community
and the people of Bakun in general. The people could participate
during barangay assemblies where priority projects are discussed,
although this was true only in one host community. Peoples’ par-
ticipation can take place only in a situation where the people are
well-informed about the situation and this has been wanting in
Bakun and leaves much to be desired.

V. Recommendations

The issues and concerns expressed by the people in Bakun
were discussed with the purpose of coming up with corresponding
recommendations in order to improve the manner of implement-
ing future projects. This study forwards the following recommen-
dations:

1. Theindigenous peoples’ organization in Bakun, the BITO, must
be further consolidated and strengthened to have the capac-
ity and capability to assert what they, as a community and as
indigenous peoples, want to do and want to achieve towards
their economic, social and cultural development. In the end, it
is the vigilance of the indigenous peoples themselves that will
enable them to protect their interests and promote their own
development.
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The share of the municipality and the barangays in the pay-
ment of taxes by the power companies were acknowledged by
the people to have helped them especially in the improve-
ment of their road system and in improving their livelihood
opportunities. However, the people in the community should
get a bigger share of the taxes and other financial assistance
since they are the ones who protect the watershed and are the
guardians of the water bodies in the community. The bigger
share in taxes and financial assistance would enable them to
implement more projects on reforestation that are more ap-
propriate and more sustainable to the local condition.

In order to increase the funds shared with the host municipal-
ity and barangays, it is important that the MOA stipulates all
relevant provisions of laws like the 1991 LGC and ER 1-94.
Future projects must take into consideration new laws like the
IPRA and must respect the inherent rights, customary prac-
tices, and indigenous knowledge of the indigenous peoples in
the project area.

As expressed by the communities, the people in the affected
areas of a project must be represented in various processes
pertaining to a project. These include formulating the MOA,
planning and implementation of agreements, fund manage-
ment and utilization, and in monitoring and evaluation of the
companies’ compliance with the stipulations of the MOA. The
stakeholders need to set up an effective mechanism whereby
the members of the community can have effective participa-
tion in the planning and implementation of projects that are
appropriate to their needs. In addition, the MOA must contain
mechanisms for redress of grievances in the process of the
projects” operation so that conflicts could be avoided. Com-
munity members in Bakun envision a harmonious and effec-
tive partnership among the various stakeholders like the LGU,
existing organizations, private companies and other sectors
that are united in the improvement of Bakun as a community.

The participation of the people in planning, monitoring, and
evaluating the performance of the parties to the MOA will
ensure that the stipulations contained therein are effectively
and efficiently implemented. The local government officials
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must serve their role as representatives of the people in a re-
sponsible and trustworthy manner by being transparent and
participatory. This could improve the relations between stake-
holders and also avoid conflicts and tensions between them.

The primary role of the people in Bakun is to protect the
watershed and water bodies which are the main resources
shared with the power plants. Therefore, protection of the
watershed and reforestation projects must be given more funds
and must be addressed with appropriate and sustainable re-
forestation and watershed management systems that should
be managed and implemented by the people in the affected
areas.

The people must also balance the protection of watersheds
and forest areas with the use of lands for vegetable farming to
create a healthier environment for Bakun. Alternative liveli-
hood systems must be studied so they can have increased in-
come without destroying the environment. In the same man-
ner, they ensure that implementing development projects will
not result in environmental destruction.

Further studies on mechanisms of access to and benefit-shar-
ing over the utilization and protection of common resources
are encouraged in order to improve current systems of sharing
benefits. This can also ensure that indigenous peoples who
protect and sustain these resources get ample benefits in re-
turn and that the implementation of development projects does
not jeopardize their environment. The ongoing study on “The
Bakun Watershed: Testing the Rewards and Reward Mecha-
nism to Benefit its Upland Dwellers for the Watershed Services
(RUPES) they Provide” is one that aims to look at this con-
cern. The study started in 2005 and will end in 2007 and is
being implemented by the Department of Agriculture and BITO
with funding support from IFAD.
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data only recently, and it would be cumbersome to look into their archived
data since these have not been systematized.
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12 Noel R. Estoperez (2002), “Country Report (Philippines) on Small
Hydro Power.” www.hrcshp.org/en/world/philippines.pdf 12 July 2006.

> 1bid.
™ 1bid.

> Office of Energy Affairs (1992), “Rules and Regulations Governing
the Filing/Processing of Applications for Authority to Construct and Operate
Mini-Hydroelectric Power Plants and Providing for the Terms and Condi-
tions of the Operating Contracts Concluded Pursuant to the Authority
Vested by RA 7156.” March 10.
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' Republic of the Philippines (2001). The Electric Power Industry
Reform Act (RA 9136), Chapter 1, Section 3.

'7 Republic of the Philippines. RA 7638, the Department of Energy Act.
Chapter 1, Section 5 (i), 1992.

'8 Republic of the Philippines, Department of Energy (1994), “Rules
and Regulations Implementing Section 5(i) of Republic Act No.7638,
otherwise known as the Department of Energy Act of 1992 (Energy Regula-
tions No. 1-94).” Section 6 Nature of Benefits.

19 Republic of the Philippines (1991) RA 7160, the Local Government
Code, Book Il, Title One, Chapter 1, Section 291.

20 |bid, Section 294.

! The 40 percent share of the LGU is distributed to the different levels
of local government units, namely, the provinces (23%), cities (23%),
municipalities (34%), and barangays (20%). The share of provinces, cities
and municipalities is determined based on population (50%), land area
(25%) and equal sharing (25%). As to the barangays, there is another
formula used to compute their share which is P80,000 per barangay with
100 or more population, plus the computed equivalence of population
(60%) and equal sharing (40%). From the share of the LGUs, 20 percent
must be used for development projects (what they term as 20% develop-
ment fund) which shall not include seminars and trainings (1991 LGC,
Section 284).

2 |bid.

2 This is a partnership between Aboitiz Equity Ventures (AEV) and
Pacific Hydro Limited of Australia.

2 Republic of the Philippines, Department of Energy. Energy Regula-
tions No. 1-94, Section 6, 1(b,c).

% |bid. Section 6, e (2).
% Interview with Mr. Amos Beta-a, Former Chairperson of BITO.

77 Interview with Mr. Lambert Tabao-ec, Barangay Captain of
Poblacion, 9 July 2006.

2% Interview with Mr. Lambert Tabao-ec, Barangay Captain, Poblacion.
July 2006.

29 Discussion during meetings of the Technical Working Group, RUPES
Project of the Department of Agriculture, December 2005 and March
2006.

30 Provision of electricity.

* The following documents from the local government were used as
references: Municipal Budget Office (2003). Accomplishment Report;
Municipality of Bakun (2003). Accomplishment Report of the Municipal
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Accounting Office; Municipality of Bakun (2003). Accomplishment Report of
the Municipal Engineering Office; Municipality of Bakun (2003). Accomplish-
ment Report of the Municipal Planning and Development Office; Municipal-
ity of Bakun (2003). Accomplishment Report of the Municipal Treasurer’s
Office; Municipality of Bakun (2003). Budget Performance and Financial
Statement, Annual Accomplishment Report CY 2003.

32 Aboitiz News. “AEV consolidates hydro businesses.”
www.aboitiz.com. May 2006.

3 As Available Financial Benefits as of December 31, 2004.
3 As Accrued Financial Benefits as of June 25, 2004.
35 As of June 25, 2004.

3¢ Republic of the Philippines, Department of Energy (1994), “Rules
and Regulations Implementing Section 5(i) of Republic Act No.7638,
otherwise known as the Department of Energy Act of 1992 (Energy Regula-
tions No. 1-94).” Section 6, (a) (1)(d).

37 Ibid, section 6, (e) (3) (4).
38 1bid, Section 6 (f).

3% Malanes, Maurice. Power from the Mountains, Indigenous Knowl-
edge Systems and Practices in Ancestral Domain Management: The
Experience of the Kankanaey-Bago People in Bakun, Benguet Province,
Philippines. Baguio City: ILO. 2002.

0 Ibid.

# Republic of the Philippines, The Local Government Code of 1991,
Book Ill, Title 1, Chapter VI, Section 397 (a). 1991.

* Interview with Mr. Lambert Tabao-ec, Barangay Captain of
Poblacion, 9 July 2006, and Mr. Amos Betaa, BITO Chairperson, 8 October
2006.

# Interview with Mr. June Acbayaan, Secretary of the Sangguniang
Bayan (SB or Municipal Council), 12 July 2006.
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Budget Analysis:

The 1995-2004 Budget of the Provincial
Government of Nueva Vizcaya, Philippines
(Processes, Appropriations and Outcomes on
Indigenous Peoples)

Bernabe Almirol*

I. Background

The “Programme of Activities for the International Decade of
the World’s Indigenous People” was approved by United Nations
General Assembly during its 97th plenary meeting on 21 Decem-
ber 1995, and is contained in Resolution 50/157. One of the tasks
identified therein is to conduct an assessment of the Decade. As
per Objective 7: “The objectives of the Decade should be assessed
by quantifiable outcomes that will improve the lives of indigenous
peoples and that can be evaluated halfway through the Decade
and at its end.”

The International Fund for Agricultural Development (IFAD)
took the initiative to answer Objective 7 and commissioned the
International Center for Integrated Mountain Development

* Research Desk, Tebtebba



(ICIMOD) and Tebtebba Foundation to undertake the assessment
of the First International Decade of World’s Indigenous People in
10 Asian countries.

As part of the assessment of the Philippines’s achievements, a
“budget analysis” was required. Budget Analysis is emerging as a
new and incisive tool in the advocacy to promote economic, social
and cultural rights, especially of a country’s special interest groups.
Hence, this study focuses on how the government budget addressed
the rights, well-being and the development concerns of indigenous
peoples during the decade. Dignity Counts' and Promises to Keep,?
two papers on the rights-based approach to budget analysis, pro-
vided the insights helpful in the developing the framework for this
work.

The beginning of the Decade coincided with the start of the
decentralization process in the Philippines. A new local govern-
ment code, Republic Act 7160, devolved powers from the national
level downstream to the local government units, namely the prov-
ince, the municipality or city, and the barangay/village. The Code
also mandated the widening of grassroots participation in gover-
nance and opened more avenues that allowed the indigenous
peoples to claim their rightful share of the services due from the
government.

For this work the budgetary process in the province of Nueva
Vizcaya was selected for study because the indigenous peoples of
the province participate in the planning and budgeting exercise
since 1994. Another reason for selecting Nueva Vizcaya was the
presence of budget data, and the transparency in making them
available for scrutiny. Furthermore, the province was one of the
few local government units cited for re-engineering its bureaucracy
toward greater people’s participation. The book, Celebrating Par-
ticipatory Governance in Nueva Vizcaya,® traces comprehensively
how special bodies were organized in the province so that grassroots
representation in development planning and budgeting could be
generated.*
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2. Research Objectives

As pointed out earlier the assessment of the First Decade re-
quired that quantifiable outcomes of the decade’s activities be
reported. Thus, the primary, general objective of this study is to
look at how the budget of the last 10 years of the province of
Nueva Vizcaya addressed the rights and well-being of its indig-
enous peoples. The outcomes of the budget line items for the
basic social services, then, serve as this study’s quantifiable indica-

tors.

Specifically, this study seeks to analyze the following areas of
the local government budgeting system:

1.

The consultative bodies involved, the processes undertaken
in preparing the budget, and the extent of indigenous
peoples’ participation therein;

The issues and concerns of indigenous peoples relative to
local government income sources (e.g., local taxes) and
budget policies;

The budget line items mandated by law governing the op-
erations of the local government (Republic Act 7160);

The trends in income and expenditure in the last 10 years;

The sectoral divisions considered in allocating resources,
and the level of appropriations among these sectors;

The needs addressed, as well as the services rendered, by
the programs and projects that were implemented and for
which budget allocations were provided; and

The outcomes of the budget, and the indicators used to
measure them.

3. Research Methodology

This work uses the evaluation research method to determine
the impact of a social intervention over time. In this study, the an-
nual government budget from 1994 to 2004 serves as the social
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intervention when broken down into its program-, project- and
activity components.

Budget analysis, as an evaluation tool, determines how the
government budget responds to promote and fulfill economic,
social and cultural rights—rights which states must invest in before
they can be enjoyed. From three references,” a framework for a
Rights-Based Approach to Budget Analysis was adapted, similar to
one that is used by rights activists to check the enforcement, pro-
tection and fulfillment of human rights through the budget.

Using this approach the annual budget of Nueva Vizcaya from
1994 to 2005 was examined to judge whether or not appropria-
tions in the budget allowed the exercise of the rights of the indig-
enous peoples, as follow:

1. Economic rights which include mainly, but are not limited to,
the right to livelihood and all the necessary support services
(e.g., roads, buildings, irrigation, etc.);

2. Social rights which include the right to education, health ser-
vices, shelter and adequate nutrition;

3. Cultural rights which include the protection of indigenous tra-
ditions, beliefs and practices, access to culturally significant an-
cestral territories (i.e., hunting grounds, burial grounds, etc.),
and the recognition of indigenous peoples’ right to self-deter-
mination over their ancestral domains; and

4. Political rights which include respecting the indigenous peoples’
right to participate in the affairs of governance, as well as se-
curing the state guaranty that all rights accorded to them by
law are respected and fulfilled.

Rights-Based Approach to Budget Analysis

Although the “rights-based approach to budget analysis” was
formulated only toward the end of the First Decade it, neverthe-
less, served well the purpose of interpreting the budget outcomes
that could be read from the historical budget data from 1995-2004.

Diokno’s Rights-Based Budget Analysis (which is shown on
Figure 1, next page) found that government budgets, in most cases,
are used to trample upon human rights instead of being used
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toward the exercise of those rights. Thus, she proposes that a first
step in budget analysis is to look at allocations that appear to ob-
struct economic, social and cultural rights.

a

Diokno claims that her paper “...is intended to encourage,
stimulate and provoke human rights group to explore budget analy-
sis from a rights perspective,” and acknowledges that it is “... either
definitive nor exhaustive.”

Searching to expand the framework above the papers, Dig-
nity Counts and Promises to Keep, were searched for their contri-
bution in widening and broadening the approach to budget analy-
sis. In Dignity Counts, for example, commitments to specific policy
areas are measured and contrasted with commitment to other
policy areas. In Promises to Keep are very good suggestions on
how to approach budget analytic work as applied by civil society.
Budget analysis also involves looking at the impact of budgetary
decisions (or choices) on people, and comparing the trends in
investments (or program areas) or the cost of policy proposals
against the human rights commitments signed by the government.
Budget analysis is, finally, “...looking at the budget from the point
of view of a specific population,” a very appropriate approach for
in assessing the Decade of Indigenous Peoples.

The modified framework (shown next page on Figure 2) con-
siders the civil and political rights (i.e., right to participate in deci-
sion-making, thus, in governance) and the economic, social and
cultural rights as parameters in measuring the effectiveness of the
budget in meeting the objectives set for the indigenous peoples of
Nueva Vizcaya.

In this study, participation of the various sectors serves as the
indicator of the exercise of the sectors’ respective civil and political
rights. It is the take-off point to analyze the budget allocation at its
preparation stage.

A criterion or parameter is formulated to determine which spe-
cific sectoral expenditure/s responds to particular need/s. The ex-
penditure criterion is taken as a measure of how the economic,
social and cultural rights are addressed by the budget.
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Was an appropriation intended for indigenous peoples, or
not?

To find out how/if the budget responded to economic rights
(i.e., Point 1), social rights (i.e., Point 2) and cultural rights (i.e.,
Point 3) specific programs, projects and activities implemented in
the areas predominantly inhabited by indigenous peoples were
identified.

A program, project or activity that was implemented in an area
where the indigenous peoples were the majority was assumed to
be an appropriation that was 100 percent specifically intended
for the indigenous population, i.e., given a weight of 1. A funded
program, project or activity that was not area-specific was assigned
a weight of 0.4 (i.e., 40 percent of the appropriation was assumed
to have been enjoyed by the indigenous populations as beneficia-
ries)—based on the ratio of barangays where the indigenous popu-
lation was a majority to the total of 275 barangays in the prov-
ince.

Measuring Participation

The budget cycle was reviewed to determine when and how
the indigenous peoples were involved in the planning and deci-
sion-making processes until the budget was approved. Their par-
ticipation—through representation by indigenous peoples’ orga-
nizations and NGO support groups in the planning and budgeting
exercise of the provincial government—served as the proxy for
the exercise of civil and political rights (i.e., Point 4), since it was
the most obvert sign of the involvement of civil society in decision
making.

Source of Data

The information (i.e., the budget data) used in this study came
from the records of the period, 1994 to 2005, of the Budget Office
of the Nueva Vizcaya Provincial Government. They were obtained
by closely collaborating with the officer-in-charge and the records
officer of said agency.
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4. Scope and Limitations of the Study

In defining the scope of this study, even at the conceptual stage
it was immediately apparent that the study would be confined to a
local government unit. A more micro-view seemed to be the more
promising route to demonstrate how data could be disaggregated
to show the share of the indigenous populations in particular bud-
get items than would a study of the national budget.

The provincial government of Nueva Vizcaya was chosen due
to the following considerations:

1. The population was composed of diverse groups of indig-
enous peoples;

2. The provincial government adopted a policy of transpar-
ency and that included consultation with its indigenous
peoples; and

3. There was an openness in sharing the budget data for the
purpose of this study.

This study is, thus, limited only to the analysis of the budget of
the Provincial Government of Nueva Vizcaya over a 10-year pe-
riod, and covers neither the budget of the national government nor
those of the lower level local government units (i.e., the municipal
and barangay governments that compose the province).

However, the respective roles of national agencies and lower
government units are also mentioned in the course of the discus-
sion. That was inevitable because budget counterpart schemes have
become common, especially when foreign special projects came
in.

Finally, this study focused mainly on “new” or “developmen-
tal” programs, projects and activities that allowed for data disag-
gregation. The programs, projects and activities funded by the “gen-
eral fund” were excluded, since its components were expressed
only in terms of personal services; maintenance and other operat-
ing expenses; and capital outlay—items which could not be disag-
gregated to allocations between indigenous and non-indigenous
peoples.
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The Research Site

Nueva Vizcaya lies in the heart of Northern Luzon, Philip-
pines. It is one of the four provinces in the Cagayan Valley, geo-
graphically is located at the southernmost part of the region. It is
often referred to as the gateway to the valley.

The province has a total land area of 437,880 hectares (4,378.8
sq. km.), which is approximately 16.30 percent of the region’s
land area. Nueva Vizcaya is composed of 15 municipalities, with
Bayombong as the provincial capital. The province consists of only
one congressional district® and two sectoral subdivisions under the
administrative jurisdiction of the Sangguniang Panlalawigan (Pro-
vincial Board).

The North Sector comprises seven (7) municipalities and 112
barangays, namely:

1. Ambaguio, with its 8 barangays;
Bagabag, 17 barangays;
Bayombong, 25 barangays;

2

3

4. Diadi, 19 barangays;

5. Quezon, 12 barangays;

6. Solano, 22 barangays; and
7. Villaverde, 9 barangays.

The South Sector is made up of eight municipalities and 163
barangays, namely:

1. Alfonso Castafieda, with its 6 barangays;
Aritao, 22 barangays;

Bambang, 24 barangays;

Dupax Del Norte, 16 barangays;
Dupax Del Sur, 19 barangays;

Kasibu, 30 barangays;

Kayapa, 30 barangays; and

o N O Ul AW N

Santa Fe, 16 barangays.

266 Assessing the First Decade of the World’s Indigenous People (1995-2004)
Volume I: The South East Asia Experience



Budget Analysis of Nueva Vizcaya, Philippines
5. The Indigenous Peoples of Nueva Vizcaya

Before Nueva Vizcaya was formally created in 1839 as a sepa-
rate colonial province under Spain, the area was part of what was
the Upper Cagayan Region. The middle area of the region was
called Paniqui which, when widely applied, extended to what are
now the southern towns of Isabela Province. North of Paniqui was
Tuy (or Ituy). To its south was Sinay and, thus, correspondingly the
ethnic group that inhabited it was called Isinai — a term that was
also occasionally applied to natives of the upper area of the Magat
River.” In de Vegas's Expeditions to the Province of Tuy® the natives
were described as “numerous and warlike, and were hostile and
would kill.”

Spanish records further note at least five other ethno-linguistic
groups inhabited the valleys of Tuy and Paniqui: the llongot (also
called Ibilaos and Italons), the aforementioned Isinai, the Caddang,
the Yogad, and the Igorot — an ascription that collectively applied
to all the peoples of the Cordillera.

The almost 300 years of Spanish conquest gravely marginalized
the indigenous peoples in this part of the country. The policy of
assimilation and “national integration” applied by the succeeding
American colonial regime on the Philippine indigenous popula-
tions further aggravated their marginalization.

The Indigenous Peoples of Nueva Vizcaya today

The Igorots to which Spanish records refer are the same people
in Nueva Vizcaya who today are the Ibaloi, the Kalanguya, the
I'wak, the Kankana-ey, the i-Bontoc, and the Ifugao. The other groups
that are ascribed as Igorot are today’s Kalingas, Karao, Barleg and
the Bago from the western and the northern side of the Cordillera.
Some Itnegs from the province of Abra also have settled in the
town of Quezon, Nueva Vizcaya.

The llongots (who are now self-ascribed as Bugkalots to avoid
the stereotype as headhunters) remain in settlements at the foot of
the Sierra Madre Mountains to the southeast. The Isinai and the
Gaddang co-exist with the non-indigenous migrants in the central
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plains of Nueva Vizcaya while maintaining their close-knit com-
munities, sharing a common dialect—the only part of their cul-
ture that remains intact. Barangay San Nicolas in Bayombong,
and at least four villages in the town center of Dupax Del Sur
typify such communities.

The Kalanguya (also called the Ikalahan) are the largest group
among the indigenous peoples of Nueva Vizcaya, and the most
widely dispersed in the province. The 2000 Census data from the
National Statistics Office also used the ascription llanuan to refer to
them. A small population of the Agta, Ayta and Dumagat could be
found in Alfonso Castafeda town.

Table 1. Indigenous Peoples of Nueva Vizcaya and Their Respective

Locations

Indigenous Ethnic Group

Location and Concentration

Kalanguya/lkalahan

Ambaguio, Santa Fe, Kayapa,
Aritao, Dupax del Sur, Quezon

I'wak Kayapa, Santa Fe

llongot/Bugkalot Kasibu, Dupax del Norte, Dupax
del Sur, Alfonso Castafieda

Isinai Dupax del Sur, Bambang, Aritao

Gaddang Bayombong, Solano, Bagabag

Ifugao (Ayangans and Tuwali)

Kasibu, Villaverde, Solano,
Bayombong, Diadi, Quezon

Ibaloi Kayapa, Kasibu, Dupax del
Norte, Dupax del Sur
Agta/Ayta Alfonso Castaneda

Other Igorots (Kankanaey,
Kalinga, Barleg, Karao, Bago,
etc.)

Widely dispersed all over the
province

Other Indigenous Peoples

-do-

Source: Nueva Vizcaya Data Disaggregation Project, October 2006.
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Census Data

The National Statistics Office’s 2000 census reveals that a ma-
jority (62.3%) of the population of Nueva Vizcaya classified them-
selves as llocanos. Meanwhile, the indigenous peoples listed in-
clude the lkalahan/llanuan (11.6%), Ifugao (6.3%), and Ibaloi/
Inibaloi (4.4%). Others included are the Ayangan (0.8%) and
Bugkalot (0.3%).

Table 2. Household Population by Ethnicity and Sex Nueva Vizcaya,
2000

Ethnicity Both Sexes | Male Female
Nueva Vizcaya 366,004 187,441 | 178,563
llocano 228,027 116,567 | 111,460
Ikalahan/llanuan 42,300 21,886 20,414
lfugao 23,211 11,809 | 11,402
Tagalog 21,615 10,912 | 10,703
Ibaloi/Inibaloi 16,017 8,313 7,704
Ayangan 2,966 1,600 1,366
Bugkalot 1,180 610 570
Others 29,555 15,150 | 14,405
Foreign Ethnicity 329 182 147
Not Reported 804 412 392

Source: 2000 Census of Population and Housing (Manila: National Statistics Office).

6. The Structure of the Philippine Government

The Philippine government is unitary in structure’ and bicam-
eral in form." The executive branch is headed by a President, to-
gether with an appointive cabinet. It is separate from the legislative
branch (made up of a Senate and the House of Representatives)
and the judiciary. The legislative branch enjoys the power of re-
view and approval of the General Appropriations Act or the annual
budget.
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In 1991 RA 7160 otherwise the New Local Government Code
(for this study, the Code) granted a relative degree of autonomy to
local governments. The Code devolved certain powers to prov-
inces, municipalities (towns) and barangays (villages), or the “local
government units” (LGU’s). The national government agencies
whose functions that were not devolved still maintained regional
field offices or units in the continued exercise of their mandates.

Decentralization essentially means distributing political power
throughout the territory. In the Philippines, decentralization hap-
pened with the barangay, municipal and provincial local govern-
ment units now enjoying a higher measure of political power. Devo-
lution is a necessary consequence of decentralization. It is a phe-
nomenon where the central government gives up certain of its
powers and responsibilities (e.g., taxation, regulation, public health,
forest management, etc.) to the lower levels of government.

Funding System under a Decentralized, Devolved Setup

Provincial governments and lower-level local government units
differ from line ministries in that the former should, at least in theory,
have the authority to manage a given set of functions devolved to
them from the latter, with a corresponding system of political ac-
countability and leadership. They are funded through some mix of
locally raised revenues (e.g., property or market taxes), and contri-
butions from the central government which may be either be dis-
cretionary and/or based on entitlements, as specified in the Consti-
tution or some other legal instrument.

The funding system often involves norms or formulae to deter-
mine the amount of grant from central to local authorities. The
formulae typically involve some measure of scale (e.g., population
size), and/or need (e.g., low level of income, high incidence of
poverty, lack of social or other infrastructure, limited opportunities
to raise revenue). There is now a debate as to whether “perfor-
mance” should be added or not—in effect, rewarding units that
do well according to a set of criteria."
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Sharing of Resources under a Decentralized, Devolved
Setup

In the case of the Philippines, the national government shares
40 percent of its internal revenue with the local government units
(LGU’s)." The internal revenue allotment (IRA) for an LGU, in
turn, uses a formula which takes into account the local govern-
ment unit’s land area and population, after which the IRA is re-
leased by the Department of Budget and Management (DBM).

Provincial LGU’s, furthermore, are given the jurisdiction to
collect real property taxes and other impositions, but these are to
be shared with the municipal and barangay LGU’s, as prescribed
by the law.

Nueva Vizcaya is one among the 79 provincial governments of
the Republic of the Philippines. Downstream the political structure
are its 15 municipalities (or townships) and 275 barangays (vil-
lages)—the LGU's according to existing laws.

A local government unit is an independent body, with a corpo-
rate and juridical personality. A provincial level government unit
exercises minimum supervisory powers over its counterparts that
are downstream from it—the municipalities and the barangays.
The municipal and barangay LGU’s, likewise, possess a certain
degree of “fiscal autonomy” and independence from the govern-
ment bodies upstream to it.

A provincial legislature, the Sangguniang Panlalawigan (Pro-
vincial Board), is mandated to review and approve the as budget
proposed by the local chief executive—the Governor. Both the
legislative body and the governor are elected to serve a term of
three years. The incumbents were elected during the 2004 elec-
tions.

7. Components of the Local Government Budget

Taxes and Non-Tax Revenues

The revenue of a local government unit comes from tax- and
non-tax sources. The tax revenues are from its share in the rev-
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enue allotment from the national government and locally gener-
ated from tax sources. Local tax revenues largely come from the
assessment of real property, while the tax revenue that is shared
with the national government is sourced from income taxes, other
percentages taxes, and taxes from special laws, such as custom
duties and tariffs. Non-tax revenues come from the proceeds of
government business operations, fees, grants, donations, and other
extra-ordinary and miscellaneous incomes.

Shown on Table 3 hereunder are the sources of revenue of
provincial governments and other local government units."

Table 3. Tax and Non-Tax Revenue Sources of Local Government

Units

Tax Revenues

Non-Tax Revenues

1. Real Property Tax and
Penalties

. Transfer Tax

. Peddlers Tax

. Printing & Publication Tax

. Occupation Tax

. Professional Tax

. Franchise Tax

. Immigration Tax

. Internal Revenue Allotment

10. Local Share on National
Wealth

11. Share from PAGCOR/
PCSO/ LOTTO

12. Amusement Tax

13. Business Tax & Licenses

14. Sand & Gravel Tax and
Permit Fee

15. Weight & Measures Tax

16. Mining Claims

17. Other Local and
Miscellaneous taxes

O 0 NO Ul b~ W

1. Accreditation, Registration,
Inspection, Clearance and
Certification Fees

2. Permit Fees

3. Hospital, Medical, Dental
& Laboratory Fees

4. Sales Revenue

5. Income form Government
Business Operation

6. Interest Income

7. Rent Income

8. Receipts from Lease of
Properties

9. Miscellaneous, Operating
& Service Incomes and
other Specific Income of
LGUs

10. Fines & Penalties

11. Sale of Waste Material

12. Sale of Assets

13. Grants & Aids and other
Financial Assistance

Source: COA Circular on the New Government Accounting System.
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Expenditure Classification

The expenditures of a local government unit are classified into
three main items, viz:

1. Personal Services;
2. Maintenance and Other Operating Expenses (MOOE); and
3. Capital Outlay.

As a rule, allocations for MOOE and Capital Outlay cannot be
realigned to Personal Services; likewise, Capital Outlay cannot be
realigned to MOOE, unless upon the closing of the books the un-
spent amount is declared as savings. The utilization of savings, how-
ever, needs an authorization through a supplemental budget ordi-
nance."

Established Funds'®

The General Fund is appropriated to address the regular and
recurring expenditures of the provincial government. These include
personal services of regular and casual employees, the MOOE of
provincial government departments, including the Offices of the
Governor, the Vice-Governor and the Sangguniang Panlalawigan,
and the provision for capital outlay.

A Development Fund is mandated which is equivalent to 20
per cent of the LGU'’s share from national internal revenue allot-
ment (IRA). The appropriation is intended to fund development
projects in the medium- and the long-term in support of national
programs or thrusts. The Development Fund is the source of fund-
ing of the Annual Investment Plan.

The Calamity Reserve Fund is another mandatory appropria-
tion equivalent to five percent of total projected income. It is in-
tended to mitigate the impact of calamities, and to fund disaster
preparedness measures. Provincial Commitments are appropria-
tions to fund contractual obligations, such as debt payments and
the provincial counterpart to multi-party development initiatives
or investments.
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8. Analysis of the Policy Environment

Several state policies are in place that allow the indigenous
peoples to assert their own priorities through the provincial bud-
get. Throughout the Decade, there was continuous advocacy for
direct citizen participation in the affairs of government at the local
level. While the post-1986 period was especially highlighted by
the return to power of the traditional ruling elite on the one hand,
it is also characterized by the demand to widen and deepen the
democratic space at the grassroots level on the other.

Decentralization: opening avenues for grassroots partici-
pation

The aspiration of indigenous peoples for autonomy is ultimately
expressed by their attempts to claim the right to self-determina-
tion. Under a unitary government, however, granting full political
autonomy to groups of indigenous peoples is not acceptable. Thus,
the national government could only afford to share a minimum set
of its powers with other claimants, keeping a large part for itself.

None the less, the passage of the Local Government Code in
1991 opened avenues for greater citizen participation in gover-
nance. Under the decentralized set-up indigenous peoples have a
chance to participate in local development planning. Basic ser-
vices, such as health, agricultural extension, and social welfare have
also been devolved to local government units.

The downside, however, is that the respective national agen-
cies still control a large chunk of the allocation for health, agricul-
ture and social welfare, and these line agencies continue maintain-
ing regional field offices in the performance their mandate.

Furthermore, government investments that are driven by the
agencies of the central government occasionally result in the grave
disregard for the free, prior and informed consent of the indig-
enous peoples.
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Local Development Councils and Indigenous Peoples

Because the formal structures of government do not exactly
provide for strong representation and participation of the local in-
digenous communities in governance, it might be instructive to
look at an alternative modality where the impact of devolution and
decentralization may be studied. It is useful for the purpose of this
paper to see the dynamics of the exchange among the formal and
informal structures in the province in their attempt toward more
effective governance via the development councils.™

In Nueva Vizcaya, “people participation” is evidenced by the
membership of people’s organizations in the provincial develop-
ment council (PDC). The PDC is the planning body that formulates
the medium-term development plan at the level of the provincial
government. It has the power to recommend the investment pri-
orities that are then embodied in the Annual Investment Plan (AIP).
The Provincial Planning and Development Office (PPDO), a de-
partment under the Provincial Government, serves as its Secre-
tariat.

Since 1992 NGO's and other cause-oriented groups advanc-
ing indigenous people’s rights and welfare sit at the Provincial De-
velopment Council. For instance, the Philippine Alliance for In-
ter-cultural Development (PAFID), the Tribal Cooperative for Rural
Development (Tricord) and the Nueva Vizcaya Federation of Tribal
Councils are influential members. The strong presence of the Alli-
ance of Community Development Advocates (ACDA) — the larg-
est network non-government organizations and advocates of “par-
ticipatory governance”—is credited for pushing to forefront indig-
enous peoples issues and concerns.'”

Direct participation of indigenous peoples, however, does not
happen at the PDC level. Participation is more direct at the level of
the barangay where a development council is also organized, as
mandated by the same R.A. 7160. In Nueva Vizcaya, 165 of its
275 barangays already had organized their barangay develop-
ment councils, and had underwent planning and budgeting work-
shops by the end of 2003. The output of the workshops was the
respective medium-term barangay development plans and their
corresponding proposed budgets.
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It is interesting to point out that a task force assigned to the
USAID-funded Governance and Local Democracy Project found
that people participation in development planning and budgeting
workshops was better in indigenous communities than in non-in-
digenous communities.’® It appears that the tradition of participa-
tion and consensus building still influences the community life of
the former. And since the core methodology of the workshops was
participation and consensus building it, thus, proved easier to gen-
erate greater grassroots participation in barangays that were popu-
lated predominantly by indigenous peoples.

Fiscal Management Rules for LGU’s

On 8 June 1993, the Department of Budget and Management
(DBM) and the Commission on Audit (COA) passed Joint Circular
No. 93-2 that provides the rules that LGU’s had to follow as they
began to exercise a greater degree of fiscal autonomy, although it
was only in 1998 that the DBM released the accompanying manual.
Still, they were refreshing developments in an environment where
patronage politics was the prevalent culture. The absence of man-
datory guidelines that could stand scrutiny for consistency and rigor
had been exploited in the years immediately after devolution to
suit elected officials. Accounting and auditing rules may have been
rigid, yet did not effectively prevent graft and corruption.

Plan and Budget Linkage

The Code also provides a clear link between an approved local
development plan and the budget in that the budget is defined as
“...[A] plan expressed in financial terms that describes the sources
and uses of funds.” It is, thus, the blueprint of the financial and
policy decisions that the local government will implement during a
comingfiscal year. Itis, therefore, a document that establishes con-
trol over the direction of change and the future.”

The four basic principles of planning and budgeting provided
by the Code are:

1. “Local budget plans and goals shall, as far as practicable,
be harmonized with national development plans, goals
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and strategies in order to optimize the utilization of re-
sources and to avoid duplication in the use of fiscal and
physical resources” (Sec. 304h of the Local Government
Code);

2. “Local budgets shall operationalize approved local devel-
opment plans” (Sec. 305i);

3. “Local governments shall formulate sound financial plans.
The local budgets shall be based on functions, projects and
activities in terms of expected results” (Sec. 305g); and

4. “Budget of LGU'’s for the ensuing year shall include the
following: (a) a brief description of the functions, projects
and activities; (b) expected results for each function, project
and activity; and (c) the nature of work to be performed,
including the objects of expenditure for each function,
project and activity” (Sec. 317b 3).

Executive-Legislative Budget Impasse — The Nueva
Vizcaya Experience

Between 2001 and 2004 the weakness of the executive-legis-
lative setup became apparent in Nueva Vizcaya. The legislative
branch (Sangguniang Panlalawigan) disagreed with the priorities of
the executive branch (the Office of the Governor in particular),
resulting in a deadlock during the authorization phase of the bud-
get preparation.

A look into the configuration of political parties at the time
showed that the governor—who headed the executive branch—
had the support of only a minority in the legislative branch. The
legislative branch, thus, could and did challenge the priority projects
reflected in the proposed budget, and exercised its authority to
amend it. In response, the executive branch then wielded its veto
powers on selected items in the budgets that were passed.

Consequently, during the last three years of the Decade, the
provincial government of Nueva Vizcaya operated under re-en-
acted budgets—which meant that the budget that was last opera-
tive also became the basis of fund obligation and disbursement
the following fiscal year. Which impasse mirrored the national ex-
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perience. This is seen in the 2001-2005 statement of fund opera-
tion,?° where the 20 percent Development Fund was reflected as
a continuing appropriation in the absence of an approved bud-
get. Thus, development projects previously identified such as new
roads and other infrastructure, livelihood and other economic
support projects, development of social services, and new projects
in support of natural resource management were not implemented.

A number of factors account for the impasse. To begin with,
there seems to be some confusion as to the scope and limits of the
power respectively enjoyed by the executive and legislative branches
of government. In the case of the 2002 Budget, for instance, the
Sangguniang Panlalawigan pruned the proposed allocation for cer-
tain projects and instead reallocated the trimmed-off portions to
projects of its choice—in the light of a provision in the 1998 DBM
Local Budgeting Manual that states, thus: “The local Sanggunian
may not increase the proposed amount in the executive budget
nor include new items except to provide for statutory and contrac-
tual obligations...”

Secondly, there is a great deal of disagreement remaining un-
resolved regarding the planning and budgeting process, mainly
because the executive and the legislative branches each has a dif-
ferent interpretation of the process. The Updated Budgeting
Manual®' addresses this source of irritation by recommending a
multi-stakeholder Executive-Legislative Agenda building.

Thirdly, there is confusion as to the proper procedure for for-
mulating the Annual Investment Plan (AIP), which is a part of the
executive budget. The AIP is a tool for managing and supporting
financially its medium-term sectoral plan, and the local develop-
ment investment plan. There is a guidebook?? prepared in 1994 by
Department of the Interior and Local Government (DILC), National
Economic Development Authority (NEDA), the Leagues of Prov-
inces, Cities and Municipalities, and the Liga ng mga Barangay but
compliance to it has not been monitored.

A fourth source is the absence of a mandatory timetable and
deadline for the legislative body to act on the executive budget
which is submitted to it on or before every 16th of October. The
reason is that while the local chief executive is administratively and
criminally liable if s/he fails to submit the budget on the deadline
set the legislative branch is not, even if it fails to pass the budget
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beyond, say December 31 of the year preceding the budget year.
This, by the way, is a reason given by those pushing for the amend-
ment of the Philippine Constitution toward a shift to the parlia-
mentary system.

The Updated LGU Budget Process

The budget process is a very serious political concern. The
Department of Budget Management has been advocating for an
Executive-Legislative Agenda (ELA) formulation to be integrated in
the budget cycle process. It can be noted that during the budget
process being advocated, the multi-stakeholder consultation is be-
ing introduced.

Table 4. The Updated Budget Cycle

Phase in the
Budget Cycle

Steps in the Updated
Budget Process

Budget Preparation
(July 1 to October 16 of the
current fiscal year)

Issuance of the budget call (June
15-30 of the current fiscal year)

Preparation of the Executive

Multi-stakeholder consultation*

Budget Authorization
(Begins October 16 of the
current fiscal year.)

Presentation of the Executive
Budget for authorization

Deliberation on the Executive

Enactment of the Appropriations

Veto and override of the Budget

Budget Review

(Ideally, budget
authorization and review
must be completed before
the beginning of the budget
year. However, experience
shows that even the
national government does
not have a fully operative
budget until the second
quarter of the budget year.)

Preparation of the Budget Review
Matrix

Checking the provision for
budgetary requirements

Checking consistency with
Annual/Supplemental Budget with
Annual Investment Plan (AIP) and
the ELA

Issuance of the review action
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Budget Execution Preparation of the Local Budget
(Begins as soon as the Matrix (LBM), Cash Program and
budget is declared Performance Targets

operz'ative, ideally the first Obligation and disbursement of
working day of the budget | ¢ 1

year.)

Procurement of goods and services
under the new Government
Procurement System

Budget Accountability Submit budget accountability
(Begins as soon as the first reports

expenditure obligated is
paid.)

Evaluation of physical, financial and
income Performance

Evaluation of the LGU performance

Source: DBM Planning Manual.

By conducting a multi-stakeholder consultation, the executive
and legislative branches can discuss priorities to be incorporated
prior to the authorization stage (see Step 3 in Table 4 above).
Adhering to the Updated Budgeting Manual can, hopefully, reduce
the existing practice where setting priorities typically follows parti-
san ends, and when some elected officials argue that in a represen-
tative democracy there is no more need to directly consult their
constituents upon their election to office.

That had been the cause of the major setbacks during the ten-
year development planning and budgeting exercises conducted in
Nueva Vizcaya. A majority of the officials elected to the Sangguniang
Panlalawigan contended that its power as “holder of the purse”
was absolute. Hence, no matter how much consultation the ex-
ecutive branch employed to ascertain the budget priorities the
majority of the members of the Sangguniang Panlalawigan none-
theless believed that the final decision on allocations still came from
it.
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Local Governments and Customary Laws

The Indigenous Peoples Rights Act (IPRA)?* prescribes the for-
mulation of an Ancestral Domain Sustainable Development and
Protection Plan (ADSDPP) as a means to an ancestral domain cer-
tificate and title, thus, a making a big step toward determining the
development direction of an ancestral domain. Within the domain,
customary laws are recognized as a part of Philippine laws but the
mechanisms to interface the domain with the established local gov-
ernment remain largely exploratory even today. For instance, the
IPRA recommends the transformation of barangays established
under the New Local Government Code in areas where the indig-
enous peoples are a majority into “tribal barangays.” But how to
go about this process remains unclear.

Nonetheless, in villages where indigenous peoples are a ma-
jority the recognized customary or traditional leaders are already
the local government officials. But there also are classic cases when
non-indigenous persons with economic interests in the localities
inhabited by indigenous peoples use the local government as a
means to political power.

In non-homogenous communities a complicated issue is emerg-
ing in connection with the sourcing the development of the ances-
tral domain/s, given that the control of the budget is lodged in the
local governmentys.

9. Analysis of Income Trends

The income of the province from 1992 to 1998 depended
largely on its share from the internal revenue allotment (IRA). Ac-
cording to R.A. 7160 the local government units are entitled to a
total of 40 percent of the total internal revenue collection of the
national government coming from income taxes, estate and donor’s
taxes, value-added tax, other percentage taxes, and taxes imposed
by special laws such as customs duties, travel tax and others.

The internal revenue allotment for local government units is
then distributed as follows: provinces are entitled to 23 percent,
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cities to 23 percent, municipalities to 34 percent and the barangays
to 20 percent.

From a base of 25 percent equal share, the respective internal
revenue allotments for provinces, cities and municipalities will then
differ amongst the local government units based on the popula-
tion criterion with a 50 percent weight, and the land area criterion
given a 25 percent weight. Thus, local government units with big-
ger land areas and with larger populations enjoy larger internal
revenue allotments. Barangay allocations start from a base of
P80,000 per barangay for those with a population of 100,000 or
more, plus the computed equivalent of the population criterion
with a weight of 60 percent and an equal sharing criterion with a
weight of 40 percent.

Figure 3. Trend in Revenue Province of Nueva Vizcaya 1995-2005

Source: Provincial Budget Office, Consolidated Statement of Income and Expenditures,
Province of Nueva Vizcaya, 1995-2004.

From Figure 3 above, it can be seen that the share from IRA of
the provincial revenue increased by an average of 8.78 percent
from 1995 to 2005. Except in 1996 and 2001 when a decrease
was noted, the IRA consistently increased annually. When a sud-
den drop in the IRA was experienced in 2001, revenue from local
sources compensated for the loss.
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Figure 3 also shows that revenues from local sources started
to increase in 1999 after the provincial government introduced
reforms in the real property tax system and actively initiated tax
campaigns. Still, a study conducted by the Governance and Local
Democracy Project** shows the inefficiency in the tax effort be-
cause for every peso of realty tax collected the government spent
some P1.49 (a ratio of revenue to cost of 1:1.49). This is true not
only in Nueva Vizcaya, but in practically all LGU’s since the as-
sessed value of real property is unrealistically low.

Box 1. Casecnan: A Case of Asserting Indigenous People’s Share
of the Local Taxes

Revenue from local sources started to go beyond the then ex-
isting tax base in Year 2000 because of the aggressive tax campaigns
that were mounted. Uncollected taxes and penalties do remain
because implementing the legal remedies to enforce payment was
difficult and not attractive to the political leaders.

The Bugkalots of Casecnan initially expressed their opposition
to the plan of building a hydroelectric and irrigation facility in their
ancestral domain in 1994. However, they eventually agreed to let
the project proceed when the national government promised to
bring development projects to mitigate the project’s unfavorable
impact. From the beginning, the Bugkalots hoped to benefit from
the taxes that California Energy would have to pay.

The provincial government initiated measures to collect real
property taxes from the Casecnan project, and when it was re-
sisted, a court battle ensued that was eventually decided in favor of
the LGU. The court ruled that California Energy must pay the prov-
ince the amount of P250M (US$5M) in taxes, litigation costs and
penalties. While California Energy did appeal the lower court’s de-
cision it, nonetheless, had to pay, albeit “under protest.” (Existing
jurisprudence prescribes that a taxpayer could only lodge a protest
after the tax is paid.) The Bugkalots were among final beneficiaries
because their barangays were entitled to 25 percent of the P250-
million of local taxes that were collected. The share was, thus, en-
tered as income in the 2006 Budget. Currently, the real property
assessment for taxation purposes of telecommunications and power
companies have also been done, the notices of the levy delivered
and are now under negotiation.

Sources: Various Newspaper Articles, 1994 and 2005.
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10. Analysis of Expenditure Trends

The sad reality in government allocation, both for the national
line agencies and LGU'’s alike, is the fact that the bureaucracy is so
huge that more than half of the funds is eaten up by personal ser-
vices (PS). Legally, LGU’s can spend 45 to 55 percent of their total
income for personal services, depending on its income level classi-
fication (Sec. 325a of the Code).

The Commission on Audit reported that the expenditures on
personal services in 2005 of the Provincial Government of Nueva
Vizcaya exceeded P38.2 million, the excess being mainly due to
non-mandatory personal expenditures, such as employee benefits,
increase in representation and traveling allowances, and honoraria
of special working bodies like the Local Finance Committee and
the pre-bid and awards committees.

Figure 4. Trend in Expenditures Province of Nueva Vizcaya 1995-
2005

Source: Provincial Budget Office, Consolidated Statement of Income and
Expenditures, Province of Nueva Vizcaya, 1995-2004.
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Utilization of the General Fund

It proved to be quite difficult disaggregating the uses of the
general fund in such a way that expenditure amounts going to a
particular beneficiary, such as the indigenous peoples, could be
determined. While we see above that 55 percent of LGU income
goes to personal services, there is no easy method to monitor how
government employees allocate their working time to a particular
clientele or sector.

Neither are there established systems that are capable of disag-
gregating data to monitor how services delivered by the LGU are
distributed amongits different constituent beneficiaries. In fact, even
the provincial demographic data are not officially disaggregated
yet by ethnicity?® — the most effective way to identify who among
the population are indigenous peoples.

Therefore, the likely beneficiaries of the general fund are best
seen through the programs, projects and activities that are imple-
mented by the different departments of the provincial government.
The Code identifies three main sectors of public services: (a) Social
Services; (b) Economic Services; and (c) General Public Services
that the LGUs are mandated to provide.

Social Services: Health

The Provincial Health Office (PHO) is the agency mandated to
manage preventive health care, in partnership with the Depart-
ment of Health (DOH), 15 municipal health offices, and the
barangay health workers. The PHO is also linked with the United
Nations Fund for Population Activities (UNFPA) in actively advo-
cating reproductive health—the new strategy addressing maternal
health care and population concerns that tones down the often
aggressive birth control campaigns that antagonizes the predomi-
nantly Catholic constituency.

In the northern district there is no provincial government-op-
erated hospital. The area is served by the Veterans Regional Hospi-
tal (VRH), which is operated by the DOH. It effectively serves the
Gaddang communities of Bayombong, Solano and Bagabag. Oth-
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erwise, public health care is the job of the single tertiary provincial
hospital in Bambang, and three satellite hospitals: Kasibu Munici-
pal Hospital, Dupax District Hospital and Lt. Tidang Memorial
Hospital in Kayapa.

The Nueva Vizcaya Provincial Hospital is an accredited ter-
tiary hospital; in 2003 it expanded its bed capacity with a new six-
room private ward that is now operational.

It is easily accessible to the Isinai communities of Bambang
and Aritao, and the Kalanguya and I'wak communities of Santa Fe
and Aritao

The three satellite hospitals are located in areas where indig-
enous peoples are predominant. Kasibu Municipal Hospital is in
the area where the Ifugao and Bugkalot are the majority. Dupax
District Hospital is located at the center of the Isinai, Bugkalot and
Igorot communities. Lt. Tidang Memorial Hospital is in the
Kalanguya and Ibaloi ancestral domains.

There are some interesting observations from the statistics on
health service facilities in the table next page. While there seems to
be a close match between the distribution of hospital beds to popu-
lation served (i.e., a total of 19% of total accommodations for some
23% of the total population), on average there was only about 41
percent occupancy for the three hospitals in 2002. This compares
with the 98 percent bed occupancy in the Provincial Hospital and
85.7 percent bed occupancy at the Veterans Regional Hospital
during the same year.

The Provincial Nutrition Office is a special office under the
Governor and is tasked to coordinate the nutrition programs of the
province. Together with the Provincial Social Welfare and Devel-
opment Office and the Provincial Health Office, it runs such pro-
grams as Operation “Timbang” and supplemental feeding.
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Basic Health and Nutrition Indicators?’

As of Year 2002 the crude birth rate (i.e., number of live births
per thousand population) was 22.51, slightly lower than the na-
tional crude birth rate of 25.70 (see Figure 5 below). It is to be
noted that population control measures have shifted from the tra-
ditional birth control approaches (e.g., use of contraceptives) to-
ward the promotion of good reproductive health practices (e.g.,
maternal health care, prevention of teenage pregnancy, etc.) which
are coordinated by the UNFPA. The latter type of programs tends
to find favor with the Roman Catholic Church.

The crude death rate in the province was relatively stable at
three to four persons per 1,000 population from 1995 to 2002.
In 1999, the number of total deaths registered at 1,180, with a
crude death rate of 3.24 per 1,000 population—the highest inci-
dence of mortality being observed at the age range that was above
65 years.

There is a slight improvement observed in infant care during
the last five years. While the 1995, Infant Mortality Rate (IMR) was
11.52 out of 1,000 live births, the record improved such that by
1999 it was 10.42 out of 1,000 live births. But the biggest im-
provement was observed during the period from 1999 to 2002
when IMR dropped from 10.42 to 6.87. In 1999, 7.03 percent of
all deaths was among infants, the number one cause being pneu-
monia, followed by complications from premature births.

Figure 5. Health Indicators Province of Nueva Vizcaya, 1995-2002

Source: Provincial Budget Office, Consolidated Statement of Income and
Expenditures, Province of Nueva Vizcaya, 1995-2004.
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Budget Analysis of Nueva Vizcaya, Philippines

Maternal Mortality Rate (MMR) was kept to a minimum of less
than one death per thousand population for the past eight years.
Even the 1999 value of 0.37 was still below the regional 0.60. The
low rate could be attributed to the increasing awareness of protect-
ing and promoting the health of mothers and children. In 1998,
the proportion of skilled health personnel attending to total births
was 91.20 percent; 76 percent of pregnant women had at least
three pre-natal examinations.

Likewise, the incidence of malnutrition in the province among
preschool children has dropped from 9.6 percent in 1995 to 5.41
in 1998, in the moderately- and severely-underweight category. It
was also the age group that registered the highest incidence of
malnutrition, and compared with the level of 4.91 percent for the
region, Nueva Vizcaya's situation was worst among the provinces
in Region Il. A significant improvement was noted since 2000,
however, when the incidence of malnutrition dropped to 4.48
percent, which dropped further to 3.25 percent in 2001, and
eventually to 2.68 percent in 2002.

Social Service: Basic Education?®

Participation Rate. According to the Department of Educa-
tion (DepEd), the participation rate at the elementary school level
was at 67.04 percent in 2002*—lower than the regional figure of
94.57 percent. The trend, however, fluctuates. In school year 1996-
1997, for example, the total participation rate (both public and
private) was 103.60 percent, surpassing the total participation rate
in the region. During the school year 2002-2003, the rate was 93
percent for those attending public schools, and a low seven per-
cent among those in private schools.

Of the 15 municipalities, Bambang, Dupax del Norte, Solano,
Villaverde and Alfonso Castafeda registered the highest participa-
tion rates—more than 100 percent that could be attributed to: (a)
the entry of students less than seven years of age; (b) re-entry of
dropouts and those older than 12 years; and (c) possibly, the
cross-enrollment of students from another municipality.

On the other extreme, the low participation rates are regis-
tered in Ambaguio (47.24%), Kasibu (82.67%) and Kayapa
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(87.64%) which could be traced to the scarcity of teachers and
classrooms. The situation is further aggravated by the inaccessibil-
ity of the schools due to rugged terrain, poor road conditions, and
distance from home, as well as to financial difficulties. Note that
these municipalities are predominantly populated by IP’s.

At the secondary or high school level, enrollment in school
year 2002-2003 reached 28,600—76 percent of enrollees were
in public schools while 24 per cent went to the private schools.

There were eight tertiary institutions with an enrolment of
32,942 students in SY 2002-2003. Students included those from
neighboring provinces who preferred to enroll at Saint Mary’s Uni-
versity and Nueva Vizcaya State University—the two institutions in
Nueva Vizcaya with the higher level of accreditation.

Teacher: Student Ratio. The teacher to student ratio in the
public elementary schools for SY 2002-2003 was 1:30. However,
49 schools had a teacher-pupil ratio below the 1:40 standard. In
public secondary schools, the average teacher-pupil ratio is 1:40
but teacher distribution remained uneven so that in 12 public high
schools, a typical teacher handled more than 40 students.

Classroom: Student Ratio. The average classroom-pupil ra-
tio in public elementary school is 1:27, within the 1:45 standard
set by the Department of Education. But there are 11 elementary
schools that need additional classrooms. The Daclig Primary School
in Ambaguio, in fact, has no classroom at all.

It is at the public high schools, however, where the need for
additional classroom is a greatly felt need because the existing ratio
is 1:53, which is below the standard. More than 50 percent of the
public high schools have classroom-student ratio not within the
1:45 standard. The worse situation is in Bambang National High
School where one classroom has to accommodate 126 students.

The Special Education Fund. The provincial school board is
the local special body that is tasked to oversee the province’s con-
cerns on education. One of its main functions is the management
and administration of the Special Education Fund (SEF) from a lo-
cal revenue source that is equivalent to 50 percent of taxes levied
on real property. Because of the improving performance of real
property tax administration in the province, more teachers are
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now being paid and additional school buildings constructed out of
the fund.

Economic Services

Agricultural and Fisheries Extension Services.** The provin-
cial agriculture office compliments the Department of Agriculture’s
food security thrust which concentrates on rice, corn and fish pro-
duction. The indigenous peoples of the province are its potential
major beneficiaries because they are dependent on imports of
rice from the lowlands — the production areas in the indigenous
communities being extremely limited to produce sufficient quan-
tities for consumption.

The agricultural support services in the province are focused
on strengthening the technical capability of the municipal agricul-
ture offices in delivering extension services, research and commodity
specific development projects.

Based on 1997 fisheries data, only 76 hectares of land were
devoted to fish culture — 77.63 percent of which were backyard
fishponds, and only 22.37 percent were commercial ventures.
This explains why fish sufficiency level in the province remains at
less than one per cent.

Veterinary Services.’' The services of the Provincial Veterinary
Office are devoted mainly to animal disease control and upgrading
the quality of breeder stocks. It is also tasked to ensure meat suffi-
ciency because data show that since 1994 there already was a grow-
ing net deficiency in meat supply registered in the province. The
deficit in beef is attributed mainly to a national policy reverting all
lands used for cattle ranching back to their original state as forests
and watersheds, while the deficit in pork and poultry is explained
by the periodic the outbreak of animal diseases from 1994-98.

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004)
Volume I: The South East Asia Experience



"8661-L661 ‘doysyiop Auinoas poog pue 9661-r661L dl YJIN :$82n0§

(£28°1) (18¥'7) (€50°L) (€0€'1) (881°1) wwyap/sniding

(uonendod payoaloud

609°C 755 €T8’L cg/'1 gL'l 9y} uo paseq W) uondwnsuo)

7eL 91/ 0L 78y 096 (LW) Aiddns 104 9|qejreae uononpold

8661 L661 9661 S661 v661 Anjnod

(29¢) (508) (0£8) (L+D) woyap/snjding

(uonejndod payoslfoid

861'¢ 95t ¥8¢’'c zLe’e a3 uo paseq W) uondwnsuo)

9¢L’E €6S°C v/6'C S90°¢ (LW) Ajddns 10} a|gejieAe uondnpoid
8661-,661 9661 <661 v661 1104

LT (508) (0£8) (8¥8) woyapy/snjding

(uonendod payoaloid

669 Ges'L S6t'L €91 8y uo paseq | W) uondwnsuo)

78/ 0zL 579 519 (LW) Ajddns oy s|qejreae uononpoud
8661-L661 9661 <661 v661 JECT

8661-7661 BABDIZIA BASNN [9AT ADUDIDIYNG JEIN 9 d|qeL

292



Budget Analysis of Nueva Vizcaya, Philippines

Cooperatives.’? The province had a total of 351 cooperatives
registered with the Cooperative Development Authority (CDA) as
of 1999. Of that number, 56 percent were deemed active and
functioning, while a large 44 percent were inactive or not func-
tioning. As a consequence, most inactive cooperatives have had
their registrations canceled by CDA.

The province registered a growth of 66 cooperatives on aver-
age per year. There already are 23 cooperatives that have reached
the million-peso asset mark, and one cooperative a year on aver-
age surpasses the million peso asset standard. Between 1996 and
1999, the number of millionaire cooperatives increased by five,
and their total collective assets increased by P54.4-million. Cumu-
latively, all 23 cooperatives have posted a total of P371,539,160
in assets.

Most of the cooperatives in the province are in agriculture-
based enterprises but their major programs are concentrated on
credit and financing. A Nueva Vizcaya Federation of Cooperatives
is established, with the Alay Kapwa MPCI and the Solano Rang-ay
Credit Cooperative as lead incorporators. The federation aims to
provide the necessary support to enable cooperatives to venture
into larger investments that could sustain their operations and fi-
nances.

Where cooperativism has taken root, it has grown to maturity
as evidenced by two national Most Outstanding Cooperative awards
received by the Alay Kapwa MPCI among multi-purpose agricul-
tural cooperatives, and by the St. Vincent Parish Credit Coopera-
tive among credit cooperatives. But with 15 municipalities in the
province there is room for improvement with only six municipali-
ties actively incorporated with the federation at the moment:
Solano, Bayombong, Bagabag, Quezon, Ambaguio and Diadi.

Natural Resource Management??

Forest denudation, intrusion of roads and encroachment of
settlements in protected areas have contributed their share to the
rapid erosion of land in parts of the province. Considered severe
are the 56,046.00 hectares (or 22.27%) of the protected forests,
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while moderately eroded are 172,107.00 hectares (or 68.41%)
of protected forests. The nearly 98 percent of the entire protected
forest that is eroded has indications that human activity is the cause.
This problem of erosion pervades almost all parts of the province,
especially along the road systems, posing danger not only to life,
but also to property.

This places the indigenous peoples in severe jeopardy since
they inhabit areas that are classified as protected — not all the time
because they chose to, but as a consequence of their marginalization
in the lowlands. Since 1992, thankfully, the Provincial Govern-
ment exerted efforts to protect its forest resources. The LGU co-
managing the forests with the Department of Environment and
Natural Resources (DENR), together with the Tree-for-Legacy Con-
cept, contributes to restoring the forest cover of the province that
has been encouraging.

Co-management was a breakthrough in watershed manage-
ment, particularly at the 439-hectare Barobbob Watershed and the
24,500-hectare Lower Magat Forest Reserve. On these sites the
LGU, the DENR, and watershed occupants themselves join forces
in forest protection, at the same time that economic opportunities
are provided therein.

The Tree-for-Legacy Program is, so far, providing the better
alternative to traditional reforestation. Its component activities in-
clude a “tree for legacy” which is reforestation within protected
areas whereby a tree planted under the program is not to be cut,
but will be left as a planter’s legacy. The “tree for education” com-
ponent is for elementary, high school and college students where
trees a student plants can be later sold (whether it remains standing
or is cut) in order to pay for his/her education. The third is the “tree
for enterprise” where an entrepreneurs can avail of land for the
purpose tree production on commercial scale and purpose.

The indigenous peoples are, however, more inclined toward
securing tenure using as their avenue the Indigenous Peoples Rights
Act (IPRA). Applications for the Certificates of Ancestral Land Titles
are processed by the National Commission on Indigenous Peoples
(NCIP).
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General Support Services: Roads and Other Public Utili-
ties®*

In 2003 and 2004, a P4 million provincial commitment fund
was allocated for irrigation; in 2005, the Provincial Engineering
Office (PEO) was tasked to implement the P8.2 million provincial
commitment fund for road and irrigation improvement out of the
general fund. Priority was given to the opening and improvement
of roads serving the areas inhabited by indigenous peoples.

In Kasibu, for instance, P1.5 million was committed to open
and improve access roads. Appropriation for transport fuel (e.g.,
P1.7 million in 2003) also is being regularly committed by the
provincial government so that a fast response to emergencies is
possible, e.g., to clear of landslides blocking provincial roads, and
to repair irrigation canals. There is a provincial waterworks system
serving Bayombong and Solano. The system has been improved to
become self-sustaining after the water metering- and bill collection
systems were established.

But the province while allocating heavily on roads is hampered
by a shortage in the work force and equipment to allow it to imple-
ment all funded projects during the year. Furthermore public utili-
ties, such as electricity and telecommunications, have not been
devolved to the local government unit.

The increase in revenue beginning 1999 allowed the provin-
cial government to set aside funds beyond the mandatory alloca-
tions provided by the Code and DBM rules. Such funds, called
provincial commitments (see Figure 6 next page), were used to
fund high impact General Support Services projects that the pro-
vincial leadership identified. Projects funded by provincial com-
mitment would no longer compete for a share in the 20 percent
of the internal revenue set aside for development projects.
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Figure 6. Indigenous Peoples’ Share in “Provincial Commitments”

Source of basic data: Provincial Budget Office, Consolidated Statement of Income
and Expenditures, Province of Nueva Vizcaya, 1995-2004.

At the most, projects with a direct impact on indigenous com-
munities got a share of close to one-third of the total provincial
commitments.

Utilization of the 20% Development Fund

The development fund of the province—20 percent of the
IRA—is devoted to the following five development investment ar-
eas:

Development administration;

Economic development;

1

2

3. Social development;

4. Environment and natural resources; and
5

Infrastructure.

Five committees have been organized—one for each devel-
opment area, and every area is given a tentative ceiling with which
to work. A committee is tasked to review the project proposals
from agencies, NGOs and peoples organizations that request want
to access to the 20 percent development fund. A set of criteria,
agreed upon by a committee, is used to determine the respective
priority projects to be funded.
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Budget Analysis of Nueva Vizcaya, Philippines

Development Administration. This investment area addresses
management concerns, such as the improvement of the real prop-
erty tax administration, community affairs and information, project
monitoring and evaluation, etc. Programs, projects and activities
that are funded in this sector are for the general constituency, and
hence, do not directly address indigenous peoples’ concerns in
most cases.

Local development policy is one critical area for indigenous
peoples. Inasmuch as their lands are subjected to pressure due to
state-planned development projects, stronger mechanisms allow-
ing peoples participation in decision-making were pursued. In 1996,
the USAID-funded Governance and Local Development Project
assisted in operationalizing such participatory mechanisms. How-
ever, the experiment stage was disorderly in as far as the budget
was concerned. The Provincial Development Council was accused
by the Provincial Board of usurping its powers in allocating the
resources and passing the budget. (This explains the absence of a
budget data for 1996. The provincial budget office could not show
an official copy of the approved budget for 1996 after the
Sangguniang Panlalawigan questioned the budget prepared.)

Hence, from 1997 the provincial government allocated a big-
ger share for the operation of the Development Administration
sector and the systematization of the operation of the Provincial
Development Council begun (see Figure 7 next page). It can be
observed that only a very small percentage of the budget was de-
voted to indigenous peoples concerns for the period 1997 to1998,
but had increased dramatically in 2002, 2003 and 2004.

The operation of the PDC has likewise improved, including
the tax collection measures which the provincial government pur-
sued and that benefited the indigenous communities.
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Figure 7. Indigenous Peoples Share in Development Administration
Allocation to Total

Source of basic data: Provincial Budget Office, Consolidated Statement of Income
and Expenditures, Province of Nueva Vizcaya, 1995-2004.

Economic Development. Thus far, the fund allotment for eco-
nomic development was directed largely to the needs of the low-
lands. For instance, the Provincial Agriculture Office has been lim-
ited to assisting commercial agricultural production in the attempt
to reach its optimum level. Thus, few among the indigenous peoples
were able to avail of the services of the office. Planting materials
that were distributed (e.g., fruit tree seedlings, tissue-cultured ba-
nana plantlets, coconut seedlings, rice, corn and vegetable seeds)
hardly reached the indigenous peoples’” communities in the up-
lands.

The biggest single project funded from this account was the
P4-million annual allocation that was given to the development of
the lowland irrigation systems since 1999. The average share of
indigenous peoples, about P500,000 annually, usually funds small
economic projects, such as the acquisition of planting material
and agricultural inputs, that are channeled mostly through farm-
ers’ groups and cooperatives.

The largest share that went to the indigenous peoples was re-
corded in 1999 (see Figure 8 next page). This share went to the
establishment of a training center in Malabing Valley for orchard
agriculture development.
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Figure 8. Indigenous Peoples Share in Economic Development
Investment

Source of basic data: Provincial Budget Office, Consolidated Statement of Income
and Expenditures, Province of Nueva Vizcaya, 1995-2004.

Social Development. The allocation for social development
had the large allocation for indigenous peoples. Health delivery
was the service that had the longest reach to the areas where indig-
enous peoples were predominant. The needs of the four provincial
hospitals, strategically located in areas mostly occupied by the in-
digenous population, were top funding priority from the 20 per-
cent development fund.

The share of the indigenous peoples was the highest recorded
in 1994 and in 1996 as seen on Figure 9 next page when the pro-
vincial government established three satellite hospitals in indigenous
areas, namely: the Lt. Tidang Memorial Hospital in Kayapa, the
Kasibu District Hospital, and the Dupax District Hospital. Annu-
ally, the average share share of IP’s from the allocation to this
investment area was P2.007M or 33.67 percent of total funds.
The highest recorded total allocation for the investment area was
in 2004, and mainly it was to finance the upgrading of the Nueva
Vizcaya Provincial Hospital to a tertiary-level medical facility.
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Figure 9. Indigenous Peoples’ Share in Social Development

Source of basic data: Provincial Budget Office, Consolidated Statement of Income and
Expenditures, Province of Nueva Vizcaya, 1995-2004.

Environment and Natural Resources. Programs, projects and
activities having a direct impact on indigenous peoples were regu-
larly a priority in the investment area on environment and natural
resources. Although created only in 1997, its forest management
policies became so popular as to challenge convention and, thus,
became sanctioned by the Department of Environment and Natu-
ral Resources (DENR), especially the “Tree-for-Legacy” Program.
The program finally recognizes the indigenous peoples as occu-
pants of the forest—not its “squatters,” as they were formerly
treated—and, therefore are its “co-managers.” Thus, the Lower
Magat Forest Management Reserve became acknowledged as one
of the country’s first DENR-LGU co-managed forest.

The highest share enjoyed by the indigenous communities
was in 2000 (see Figure 10 next page) when nearly all the alloca-
tion considered for this investment area benefited the indigenous
peoples. The Provincial Environment Office undertook projects
operationalizing the TREE-for-Legacy project. The Lower Magat
Forest Co-Management concept was launched then, using the
funds from the allocation for the investment area. On average,
annual share of indigenous peoples is 54.6 percent, or a little over
P1.5M.
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Figure 10. Indigenous Peoples’ Share in Environment and NRM

Source of basic data: Provincial Budget Office, Consolidated Statement of Income
and Expenditures, Province of Nueva Vizcaya, 1995-2004.

Infrastructure Sector. This is the investment area that regu-
larly obtained the lion’s share of the annual development fund —
and in the past 10 years, allocation to areas inhabited by indig-
enous peoples enjoyed high priority. As seen in the Figure 11, in-
frastructure projects serving areas inhabited by indigenous peoples,
mostly located in the uplands, were funded by almost half the total
appropriations for “infrastructure.” Projects that benefited indig-
enous peoples’” communities was 48.75 percent of total average
annual allocation.

Figure 11. Appropriations for Infrastructure Development Province
of Nueva Vizcaya

Source of basic data: Provincial Budget Office, Consolidated Statement of Income
and Expenditures, Province of Nueva Vizcaya, 1995-2004.
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I 1. Other Fund Sources for Public Services

Aside from the internal revenue allotment, municipal and
barangay incomes also come from their respective shares in the
local taxes and other levies. Solano had the highest annual income,
while Ambaguio the lowest. On average, a barangay had an an-
nual income of P600,000. To implement their respective man-
dates the line agencies of the national government (e.g., the De-
partment of Environment and Natural Resources, Department of
Agrarian Reform, Department of Health, Department of Educa-
tion, Department of Public Works and Highways, among others)
are funded from their agency’s regular and special allotments.

The Priority Development Assistance Fund (PDAF) of a mem-
ber of Congress is another source of funding for the delivery of
public services. Informally, the “congressional pork barrel” involves
the “insertions” that are made by legislators in the budget that is
proposed by the executive branch. The “pork” then finances the
pet projects of legislators in their respective districts and constitu-
encies. A congressional representative, for instance, had a P40-
million PDAF at his/her own disposal — reduced from P60-million
in the face of mounting criticism against the “pork barrel” system.

Special projects typically foreign assisted, such as the EU-funded
Caraballo and Southern Cordillera Agricultural Development
Programme (CASCADE) also contribute to the alleviation of pov-
erty in Nueva Vizcaya. CASCADE was an offshoot of the Earth-
quake Rehabilitation Programme in 1990, and was funded by a
€9.78M grant that officially started August 1997 and ended in De-
cember 2004.

12. The First Decade’s Objectives and Nueva Vizcaya’s
Provincial Budget

Whether the allocation in the provincial government budget
was in line or not with the objectives of the First Decade of World's
Indigenous People may be evaluated by looking at the following:

1. How the budget process allowed the indigenous peoples
to participate in planning and decision making;
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2. The levels of appropriation actually spent for programs,
projects and activities that directly affected the areas in-
habited by indigenous peoples, and the non-area specific
programs, projects and activities that likewise addressed
their concerns; and

3. The expected outcomes of these programs, projects and
activities on the rights and well-being of indigenous peoples.

Re. Point 1. It is necessary that indigenous peoples are repre-
sented as stakeholders in governance. The avenues that were
opened by the New Local Government Code for participation, e.g.,
in special government bodies, should be used by indigenous peoples
to advance their interests.

The process adopted by the provincial government in prepar-
ing its annual budget opened avenues for the participation of in-
digenous peoples, especially at the Provincial Development Coun-
cil and other local special bodies. Further, participation was wel-
come not only at the provincial level but at the municipal and
barangay levels, as well.

Although elected officials were sometimes hesitant to share
power with their constituents, a familiar experience in Nueva
Vizcaya, by asserting their rights indigenous peoples and their non-
government organization partners persisted om their efforts to in-
fluence the process of development planning and budgeting thereby
yielding them more favorable results.

There is, however, the urgent need to determine the mecha-
nism that will achieve the interface between custom law and state
law through a consultative process, as provided in the Indigenous
Peoples Rights Act. The experiment establishing the so-called “tribal
barangay“ might finally signal the recognition of the effectiveness
of traditional governance in indigenous societies. In as much as
direct citizen participation is the norm under custom law, the con-
sultative processes operating in indigenous societies may then ef-
fectively substitute for the tasks assigned to local special bodies, as
provided for under the New Local Government Code.
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Re. Point 2:

1.

Among the investment areas that enjoyed appropriation
in the provincial budget, it was for “infrastructure” that
obtained the biggest. It was also the sector where the big-
ger part of the appropriation for programs, projects and
activities were delivered to indigenous peoples’ commu-
nities.

Thus, where the indigenous peoples were a majority, they
also were the beneficiaries of a larger share of the bridges,
roads, buildings, irrigation, flood control and water projects
that were the most typical infrastructure investments.

Figure 12. Average Percentage Share of Sectoral Appropriations
Directly Benefiting Indigenous Peoples Province of Nueva Vizcaya

Sources: Working Tables, Consolidated Statement of Income and Expenditures,
Province of Nueva Vizcaya, 1995-2004.
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Programs, projects and activities covered by the invest-
ment area on environment and natural resources were
ranked second to infrastructure that were allocated the
highest budget appropriation. They, likewise, provided the
second largest benefits to indigenous peoples. Expendi-
tures included programs, projects and activities that were
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related to resolving the tenurial problems in the uplands,
and measures to protect existing forests.

Still, those measures need to be interfaced with IPRA. In
implementing them the local government asserts that al-
ternative modes regarding usufruct rights be explored as
the bases for granting tenure to forestland occupants. The
Department of Environment and Natural Resources
(DENR), while receptive to the idea of considering forest
occupants as “social fences” in order to protect the re-
maining forests, nonetheless still finds the LGU position to
be incompatible with its existing policies.

Programs, projects and activities for social development
was third in rank among the expenditure categories that
benefited indigenous peoples. The expenditures went
largely to the four government hospitals operated by the
province. As earlier pointed out, these hospitals are located
near the areas inhabited by indigenous peoples.

Other Programs, Projects and Activities

The Provincial Government of Nueva Vizcaya invested least
in non-infrastructure types of economic support services—
investing only about 15 percent of its total expenditure to
this category. Expenses, such as the provision of agricul-
tural inputs and extension support, were directed to the
lowlands where intensive agricultural production was lo-
cated.

Indigenous peoples also got a meager share in the appro-
priations for “development administration and provincial
commitments.” Expenditures in this category went to man-
agement-related activities, and amortizing the debt in-
curred by the provincial government. The only expendi-
ture that benefited indigenous peoples were for those ac-
tivities related to strengthening the local special bodies to
accommodate better citizen participation in local gover-
nance.

Point 3:

. In terms of outcomes, the opening of roads and building

of bridges was beneficial to indigenous peoples in ways
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that are pointed out hereunder. Less time is needed to
transport goods to and from the nearest marketplace—a
boon especially to the Igorots in the vegetable industry,
because of the perishable nature of their produce. They
allowed the Ifugao communities of Kasibu to develop their
multi-million orchard industry starting with citrus, and now
other high value fruit trees because the roads are now
passable year round.

They likewise provided easier access to social services, es-
pecially to hospitals where professional help could be im-
mediately availed. The remote municipality of Ambaguio
is now no longer isolated from the rest of the province.

The downside, however, is that improved accessibility to
the once isolated communities also now exposes them to
an increasing incidence of intrusion of their ancestral do-
mains, resulting to the potential uncontrolled exploitation
of the natural resources.

The outcomes of the programs in the environment and
natural resource sector — especially the programs that in-
stitutionalized “social fences” recognizing forest occupants
as partners in forest management — serve as an antidote
to the potential negative impact on the ancestral domains
of better accessibility provided by the improved road sys-
tem.

Expenditure on social services contributed to the improve-
ment in the health and nutrition indices. Infant and ma-
ternal mortality rates were effectively contained within ac-
ceptable standards. Malnutrition was also dramatically re-
duced within the decade.
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4 N\
Box 2. Validation of Selected Budget Outcomes from a Recent Sur-
vey

To determine some specific outcomes, this study used the result
of a survey conducted from October 2005-July 2006 among 540 re-
spondents randomly selected from the list of indigenous households.
The survey was aimed toward assessing the level of satisfaction of
the households from the basic services provided by government. The
results show the following:

On Health Services:

Of the 218 respondents who availed of health services recently,
22 (10%) rated the service of the health facility visited as very satis-
factory, 169 (77.5%) said it was satisfactory, 26 (12%) were not satis-
fied and only one (0.5%) rated it poor. When the 218 respondents
who visited a health facility in the previous six months were asked,
134 (61.5%) said they were attended to by a medical doctor, 26
(12%) by a nurse, 49 (22.5%) by a midwife, and nine (4%) by a
barangay health worker.

On Accessibility:

Three hundred of the 540 respondents (55.5%) said the road
from their farm to the nearest market was passable by land vehicles
any time of the year; 152 (28%) claimed the roads were sometimes
not passable; 87 (16%) responded that the question was not appli-
cable to them as they were not farmers; and one (0.5%) had no
answer.

On Access to Land:

Three hundred sixty five of 540 respondents (67.5%) thought
that the government respects their “ownership” of the land they till
despite the inherent limitations in securing formal tenure instruments.
The opinion was attributed to the provincial government’s aggressive
campaign to adopt alternative tenurial options in the uplands.
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3. Conclusions and Recommendations

The commitment made by governments to faithfully observe
the various United Nations instruments to respect human rights,
including civil and political rights, are mere words contained in
documents, unless translated to appropriations in the budget. At
the very least, funding guarantees the observance of some of those
rights at some minimum level (e.g., to maintain a police force that
protects a person’s right to live or one’s right to one’s property).
Not to mention the appropriations needed to fulfill their commit-
ment to economic, social and cultural rights, i.e., those that guar-
antee access to livelihood opportunities, education and health ser-
vices, and other public goods,

Hence, the following recommended actions are proposed:

1. Because a country, rich or poor, never have the necessary re-
sources available to meet all existing needs, deciding where its
scarce resources go is a central decision for its government.
Thus, the paper, Dignity Counts, proposes that the technique
of budget analysis be used as a tool to advance human rights.*
In a wide range of countries around the world, pro-poor groups
have discovered that developing the capacity to analyze, un-
derstand, and influence the budget can be a powerful advo-
cacy tool to advance rights issues. The national budget, the
budgets of states or provinces, and even budgets of local com-
munities are subjects for scrutiny and study. The ability to en-
gage in the budget process can help human rights organiza-
tions in several ways, including:

1.a. Measuring the commitment of governments to specific
policy areas, and contrasting that commitment with other
areas;

1.b. Determining the trends in spending on program areas in
order to ensure that programs aimed at meeting human
rights commitments receive their rightful share in the bud-
get across time;

1.c. Estimating the cost of policy proposals and their alterna-
tives;

1.d. Analyzing the impact of budgetary choices on people;
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1.e. Assessing the adequacy of budgets relative to interna-
tional or local conventions and commitments; and

1.f.  Identifying possible new sources of funding for the poli-
cies proposed.

Since the United Nations General Assembly voted to adopt
the Declaration on the Rights of Indigenous Peoples, advo-
cates must develop the mechanics that assure that all the rights
accorded by this landmark international instrument are re-
spected. It will be difficult to lobby for the just share of the
indigenous peoples in the budget if the advocates cannot trans-
late the 46 articles on indigenous peoples’ rights into concrete
programs, projects and activities with the corresponding cost
estimates that are ready to be incorporated in government
budgets.

Indigenous peoples have to claim the spaces opened to them
in the local special bodies, specially the local development coun-
cils in order to strengthen their participation in governance.
The Local Government Code (R.A. 7160) is very explicit in
requiring the multi-sectoral participation in preparing devel-
opment plans at every level of the local government, provin-
cial, municipal and barangay.

Nueva Vizcaya had already adopted the Participatory Moni-
toring and Evaluation System (PMES) that uses the “logical
framework” and the “project cycle management” methods in
the preparation, implementation and evaluation of programs,
projects and activities. The province also had already devel-
oped a manual of operation to implement said system.

The local level is especially hospitable for the exercise of indig-
enous peoples’ initiative in using budget analysis to advance
indigenous peoples' rights. For instance, an important arena
waiting to be explored at present is the P1 million annual
allocation to a barangay, from which resources to finance in-
digenous people’s programs, projects and activities could be
drawn.

Should the notion of a tribal barangay translate to reality, one
such barangay could draw its resources of from the regular
source and use them to implement the ancestral domain sus-
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tainable development and protection plan. Within ancestral
domains, the Indigenous Peoples Rights Act should prevail over
other national laws, such as the New Local Government Code.

The consultative mechanisms in planning, budgeting, moni-
toring and evaluation should be institutionalized, particularly
in the effort to interface the local government development
plans and the ancestral domain sustainable development and
protection plans.

DBM'’s Updated Budgeting Manual of June 2005 already rec-
ognizes the significance of consultative mechanisms to ensure
the smooth flow of activities over the budget cycle. The new
manual lifts from the experiences and insights of the participa-
tory planning-budgeting workshops it had conducted, spear-
headed by the USAID-funded Governance and Local De-
mocracy Project from 1996 to 1999. It is time for all local
government units in the Philippines adopt the participative
planning-budgeting methodologies prescribed therein. For in-
digenous peoples, awareness of available avenues to be heard
from must be explored.

The Updated Budgeting Manual and the Participatory Moni-
toring and Evaluation System can be effective tools to enhance
citizen participation in governance. The indigenous peoples
should maximize the opportunities and avenues they open to
access the funding for their ADSDPP.
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Indonesia:
Recognizing Masyarakat Adat

Albertus Hadi Pramono and
Bernardinus Steni

Introduction

Indigenous peoples are among Indonesia’s poor, vulnerable
groups who do not have meaningful access to decision making that
affects their lives, rights and identities. Fighting to assert their rights,
indigenous struggles, once waged separately by different groups,
have been coalescing to form a strong, vibrant movement of indig-
enous peoples in the archipelago.

The government of Indonesia, however, maintains that there
are no indigenous peoples in the country as its original people are
all indigenous. In a press conference the Ministry of Foreign Affairs
Spokesperson declared that the concept of indigenous people is
not in the Indonesian vocabulary because only Indonesian people
exist.! This position prompted the government to rename the event
Indigenous Peoples Year 1993 to Traditional People’s Year. How-



ever, as this report shows, Indonesia has begun to address indig-
enous issues in state policies, laws and regulations.

The report consists of policy and program analyses. Using a
theoretical framework, the former delves into national laws and
policies, regional and international conventions, and new mecha-
nisms that deal with indigenous concerns. The latter reviews iden-
tified programs and projects of the UN Decade of the World's
Indigenous People by donors, UN agencies, partner governments
and key civil society organizations, where available. This was done
through content analysis and interviews with key resource per-
sons to understand the programs’ impacts on indigenous peoples
and their relations with the Decade.

The report is divided into several sections. It starts with a theo-
retical framework on postcolonial theory that we consider helpful
in understanding the situations of indigenous peoples worldwide,
particularly in former colonies such as Indonesia. A sketch of the
country’s social and political contexts during the Decade follows,
including the constraints and opportunities indigenous peoples faced
in this period.

The third explores the different terms and their definitions used
to refer to indigenous peoples in Indonesia. This is crucial as there
is no widely accepted term and definition for them in Bahasa Indo-
nesia. The following section lists and analyzes national policies re-
lating to indigenous peoples. Innovative policies supportive of in-
digenous issues are emerging at the regional levels, but these could
not be examined with the study’s scope and time limitations.

The fifth part looks at two government programs specifically
implemented for indigenous peoples and the effects on their lives
and identities. Succeeding it is a brief description of indigenous
and nongovernment organizations that have influenced indigenous
policies particularly during the Decade, and how they have re-
sponded to socio-political changes and interventions. The report
concludes with the study’s recommendations for future directions
in indigenous rights’ recognition. It may not reflect the whole, com-
plex indigenous situation in Indonesia, but it is hoped that it can
contribute significantly towards improving the conditions of indig-
enous peoples in the country and to some extent in the world.
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Othering of Indigenous Peoples

Throughout modern history indigenous peoples throughout the
world have suffered from discrimination and dispossession. During
colonial times they were considered by the Europeans, with the
latter’s notions of superiority, as inferior, “uncivilized,” “barbaric,”
“primitive” and even non-human. Through this kind of discourse
the colonial powers sought the reasons to conquer, dominate and
foist their culture on indigenous peoples. This notion justified their
appropriation and control of indigenous peoples’ territories and
even their lives as they embarked on massive salvation missions to
bring the “uncivilized” into the “civilized” world.

The ideology and practice of seeing and treating other groups
and/or peoples as different from the self-proclaimed superior or
normal group, such as the colonial Europeans, is known as Othering.
The inferior people is the Other which is perceived to possess the
opposite nature of the normal group. The latter often sees the Other
as suffering a “social disease” or from uncivilized cultures so that it
is its duty to engage in a “salvation” or “healing” mission to save or
cure it.

The notion of Othering continues to the present. If in the past
the Europeans constructed the Otherness, it is currently the elite
and dominant cultures of postcolonial states that practice it. Their
Others are the minorities, particularly indigenous peoples, whose
cultures are not assimilated into Western and mainstream cultures.
Based on his observations in Bolivia, Albo (1996) describes the
Otherness of indigenous peoples today: “Being indigenous neces-
sarily means being part of a rural population, if not the jungle, as if
ethnic identity was something primitive; because primitivism and
ethnicity were invariably associated, it was assumed that an indig-
enous person couldn’t be a peasant farmer, much less an urban
professional.”

Apart from being different, indigenous peoples have another
label pinned on them. The national elite call them “poor people”
because they do not meet the standards of well being developed
by state authorities with the guidance of international financial agen-
cies. Development programs have thus entered the picture as a
means for the state to intervene to make them part of modern
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societies. This agenda is not new since it was introduced by the
colonial powers. Development is part of the continuum of mod-
ernization prescribed by the West.

As indigenous peoples around the world decry and many schol-
ars note, development does not improve indigenous conditions
but instead has spawned new problems. Because of development,
indigenous peoples have lost their lands and thus unable to prac-
tice their cultures and economic activities or decide the kind of
lives they want. It virtually dispossesses them spatially, culturally,
economically and politically, worsening the sufferings they experi-
enced in the colonial period. Due to its grave negative impacts,
Carifo (2004) calls it “development aggression.”

Development Discourse and Postcolonial Theory

The postcolonial world is the legacy of European colonialism
and imperialism. These have transformed today to a discourse of
development and globalization. The development discourse be-
gan when in 1949 President Harry S. Truman proclaimed a plan to
assist “underdeveloped countries,” believing they suffered from pov-
erty due to their populations” “primitive and stagnant” economic
lives (Escobar, 1995).

This view sees poverty as a negative condition — in fact a social
disease — that should be eradicated. As in colonial times, it sets as
the duty of “advanced” countries to help underdeveloped peoples
escape from this misery and achieve the conditions the West en-
joys through the use of capital, science and technology. The under-
developed countries, which in the Cold War period received the
label, Third World, were in fact the former European colonies out-
side of Europe and North America.

The development discourse has shifted the label of former colo-
nized peoples from “primitive” and “barbaric” to underdeveloped,
poor peoples. The change implies that poverty is equal to primi-
tiveness (Cooper 1997), and bringing development programs or
intervention to poor countries was, and still is, a civilizing mission
(Shresta 1995) or an act of salvation (Escobar 1992) by the West for
the rest of the world. This is where postcolonial theory can be use-
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ful. It helps critique and dismantle Eurocentricism including con-
cepts of modernity and progress that colonial powers and societies
promoted in the past and development discourse at present.

McEwan (2001) gives four reasons to employ the postcolonial
framework. One is the need to “destabilize” Western-dominated
discourse including development and challenge its assumptions
which do not take into account the values and meanings of other
cultures. Another is to question the way by which the idea of
“Third World” is constructed. The term implies Othering by sepa-
rating the Western world from the rest through both spatial and
temporal distance, which puts the latter “‘out there’ and ‘back
there.””

Thirdly, postcolonial theory interrogates how “the experiences
of speaking and writing by which dominant discourses come into
being” has made the West practically dominate knowledge pro-
duction about the world. This includes the “idea of development”
which has “enabled the West to appropriate and control the past,
present and future of the non-west..."” Finally, postcolonialism tries
to assist the dispossessed and marginalized to reclaim control over
their history and knowledge by reconstructing these. This process
is critical, since defining and satisfying needs is a key dimension in
development.

In short postcolonial theory questions the politics of knowl-
edge and practices in the construction of the “Third World,” thus
the “poor,” and provide alternative (hi)stories of local communi-
ties, including indigenous peoples, and their places. Through such
resistance and reconstruction, communities are expected to deter-
mine and develop their own futures. For indigenous peoples in
particular, this process is essential to achieve and realize self-deter-
mination. As McEwan suggests, postcolonial critique can help us to
“understand how location, economic role, social dimensions of
identity and the global political economy differentiate between
groups and their opportunities for development.”

Concept of Poverty

Afundamental notion in development thought is poverty, which
the state uses as a reason to introduce development programs.
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Development proponents have constructed theories and indices
of poverty whose basic assumptions need to be questioned, as
these ignore other meanings, cultures and realities.

What does poverty actually mean? Poverty may have different
meanings in each language, but as Rahnema (1992) notes a com-
mon denominator is the notion of “lack” or “deficiency.” To under-
stand its meaning it is useful to know its dimensions, and Rahnema
argues that poverty has four dimensions.

The first is materialities, which refers to “things,” either of a
material or non-material nature that someone lacks. It can mani-
fest as starvation, visible hardship, discrimination, inability to meet
one’s goal or feeling insecure. The second is the perception of the
subject on his/her own condition in which one labels him/herself
as poor because (s)he feels a lack of something. This process is
quite personal as well as social and cultural; in some societies be-
ing poor is not considered a negative condition.

The third is how others view the poor. There are generally two
reactions to the poor; one is to intervene (directly or directly) in
their lives, and the other is not to do so. The final dimension is
socio-cultural and bound by space and time. This means that per-
ceptions of poverty can change over time and in different contexts.
An example is the consumption of sago in Indonesia. In the past it
was a sign of wealth among people in most of the country’s eastern
part but today it shows one is poor after the government intro-
duced rice consumption as modern. The different understandings
of the dimensions of poverty lead to different meanings, which
goes to show that poverty is a social construct.

Poverty theories include indices to determine who is poor, and
the current ones in use by governments and institutions employ
three perspectives identified by the United Nations Development
Program (1997). The income perspective is based on a defined
poverty line, in particular a person’s income that enables him/her
to buy food. The basic perspective looks at the minimum require-
ments to fulfill human needs, including food. This has expanded to
include essential services such as health care, education, employ-
ment and participation. The capability perspective considers physi-
cal and social capabilities that enable one to function in a society.
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Other indicators are based on statistics, i.e., gross national prod-
uct (GNP) and per capita income. The former measures the con-
ditions of a state while the latter classifies whether a person or
household is poor by setting a poverty line. Globally the poverty
line is daily income of less than a dollar as indicated in the Millen-
nium Declaration. In Indonesia, as set by the Central Statistical
Agency, the poverty line is the amount of rupiah (Indonesian cur-
rency) needed to pay food equivalent to 2,100 kilo calories per
day and minimal expenses for housing, education, health care,
and transportation (Anon 2005: 10).

Such numbers and measures imply that market exchange is
the only mechanism for people to trade goods and services. While
it is true that today virtually all societies get most of their needs
from the market, the assumption denies that some societies, espe-
cially indigenous groups, still obtain their food from subsistent
lifestyles and barter. The same argument applies to transportation
costs. This component shows a strong urban bias, while ignoring
that rural people tend to use manual, self-owned modes of trans-
portation or travel on foot most of the time. This view implies that
so-called traditional practices are inferior and must not be accom-
modated in statistical indices.

The UNDP has introduced two other indices: the Human Pov-
erty Index (HPI) and the Human Development Index (HDI), which
both fall under the capability perspective. The HPI is based on
three dimensions: longevity, knowledge and decent living stan-
dards, and the HDI essentially enlarges people’s choice and ac-
cess to these three. Inferred here is what a person needs to func-
tion well within a modern, capitalistic society. Such an assump-
tion, which some studies show as flawed, can be a disadvantage to
many, including indigenous, groups.

Scholars of literacy studies, for example, argue that literacy is
a social construction that is site specific and culturally bound (see
Heath 1980, Street 1993). They found that so-called illiterate people
employ other strategies to follow written instructions, such that they
can ably perform in a society. Thus literacy, as presently determined,
does not represent a full picture of how people function in a group.
It tends to be measured in the standards of dominant cultures,
particularly the ability to read and write in Latin letters. But this
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disregards the fact that some societies have developed their own
writing systems. It also marginalizes oral traditions because they
are considered inferior to the written form. The development dis-
course assumes a single, universal literacy, when in reality there
are plural literacies in the world.

In the same vein, access to health services is seen as access to
modern medicine. This connotes that indigenous health systems
practiced by shamans have lost their validity. The irony is that mod-
ern pharmaceutical industries have extracted knowledge on me-
dicinal plants maintained by these shamans to develop new medi-
cines and drugs, a multi-million dollar industry. The practice of
appropriating such plants and associated knowledge is known as
biopiracy.

In comparison, the concept of poverty among indigenous
peoples is much broader and more qualitative than that propa-
gated by the development industry. Based on a workshop partici-
pated in by some indigenous groups in Guatemala, poverty results
when indigenous rights to self-determination and political partici-
pation are violated, when greed occurs and resources are unjustly
distributed, when identity and spiritual values are lost, and when
the environment is degraded (Fiering et al., 2003: 13). An ADB
study on indigenous peoples in Indonesia found similar notions.
Poverty was associated with dispossession from land and natural
resources, behavioral and cultural problems, and hardships relat-
ing to unavailability of basic social facilities or services (Safitri &
Bosko 2002).

In the declaration of the Continental Summit of Indigenous
Nations, Pueblos and Organizations in Mar de Plata in Argentina
in 2005, indigenous groups advocated that the concept of pov-
erty take into account the cosmovision and ways of life of indig-
enous peoples. In contrast to the dominant concept, the indig-
enous notions are based more on social, cultural and spiritual
considerations rather than on quantitative and economic mea-
sures alone.

The development discourse on poverty has its critics and some
of them come from within the development industry itself. The
Nobel Laureate and economist Amartya Sen (1999) criticizes the
quantitative leaning in poverty measurement as it cannot incorpo-
rate quality of life. He advocates instead the concept of develop-
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ment as freedom (Sen, 1999). This means “[tlhe freedom [of a
person] to achieve valuable functionings” in which “development
becomes the expansion of the capabilities of persons to lead the
kinds of lives they value” (Sengupta 2000: 569).

Similarly a UN official asserts that current development indi-
cators lack: (1) justice administration; (2) personal security; (3)
political participation/democracy; and (4) cultural aspects of de-
velopment (Mokhiber 2001: 159). Both argue that development
indicators should include human rights.

Right to Development

The concept of human rights has entered the development
discourse, and with it the new notion of rights-based approach
(RBA). The shift became apparent when the UN Declaration of the
Right to Development, although vaguely recognized, was adopted
in 1986. But the matter of people’s rights as a distinctive concept
came out only in 1995 during the World Summit on Social Devel-
opment in Copenhagen (Nyamu-Musembi & Cornwall 2004).

Two important international instruments have become impor-
tant reference points in the rights-based approach: the Interna-
tional Covenant on Economic, Social and Cultural Rights in 1966
and the Declaration of the Right to Development. Most rich indus-
trial states, however, opposed the latter and still do because it gives
more obligations to them than “Third World” states. The Declara-
tion states that “the right to development is an inalienable human
right by virtue of which every human person and all peoples are
entitled to participate in, contribute to, and enjoy economic, so-
cial, cultural and political development, in which all human rights
and fundamental freedoms can be fully realized.” (Article 1)

Based on this wording the UN High Commission on Human
Rights considers the right to development includes: full sovereignty
over natural resources, self-determination, popular participation
in development, equality of opportunity, and the creation of favor-
able conditions for the enjoyment of other civil, political, economic,
social and cultural rights. The right to development is inherently
political and people have to take political action to determine their
own future. This is in pursuit of social justice.

Assessing the First Decade of the World’s lndigcn()us l’c()plc (1995-2004)
Volume I: The South East Asia Experience



With these changes, development agencies are starting to re-
define poverty and adopting rights issues into their policies. This
can be seen in the way two UN agencies currently look at poverty.
To UNDP (1997) “poverty means that opportunities and choices
most basic to human development are denied—to lead a long,
healthy, creative life and to enjoy a decent standard of living, free-
dom, dignity, self-respect, and the respect of others.” On the other
hand the International Fund for Agricultural Development (2001:
4) states in its Strategic Framework: “poverty is not only a condi-
tion of low income and lack of assets [but] [ilt is [also] a condition
of vulnerability, exclusion and powerlessness. It is the erosion of
their capability to be free from fear and hunger and have their
voices heard.”

Indonesia itself launched in 2005 a National Strategy for Pov-
erty Reduction that clearly adopts a rights-based approach. The
strategy perceives poverty as “an act of denial or violation of rights
and unfulfillment of rights. Poverty is also seen as a process of tak-
ing away the power of poor people.... Therefore, this concept gives
affirmation on the duty of the state to respect, protect and fulfill the
basic rights of poor people.”

With market expansion into public services under neoliberal
globalization, the rights-based approach is intended to set mini-
mum standards on the state’s duties to its citizens, which cannot
be transferred to the market.

However, when it concerns how to implement the rights-based
approach, many thinkers, generally economists, preach the old
paradigms of development. It then becomes “business as usual”
(Nyamu-Musembi and Cornwall 2004) for development and, in
particular, aid agencies, notwithstanding their adoption of this ap-
proach in their formal policies. Discourse on the right to develop-
ment becomes another guise for conventional development talk.

Sengupta (2002), for instance, writes that “[t]he realization of
all rights, separately or jointly, must be based on comprehensive
development programs using all the resources of output, technol-
ogy and finance, through national and international policies” (p.
874). To him, GDP growth is still crucial in measuring the economy,
and the minimum indicators of the right to development are the
rights to food, primary health care and primary education
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(Sengupta 2000). But as discussed earlier, these measures are prob-
lematic.

To benefit from development is the people’s right and the
duty of the state. While this paradigm shift sounds benign or even
noble, the problem is it does not go beyond the framework of
development discourse, particularly in its insistence on efficiency
and market mechanism (Sengupta 2002). Adopting a rights-based
approach is, in this sense, merely “taming the beast.”

Another problem can arise when technicalities eclipse the po-
litical goal to achieve social justice (Leftwich 1993, 1994). The dis-
course on the right to development faces potential reductionism as
shown in Mokhiber (2001):

[The right to development is essentially] a rights-based
approach integrates the norms, standards, and principles of
the international human rights system into the plans, policies
and processes of development. The norms and standards
are those contained in the wealth of international treaties
and declarations, and in the authoritative interpretations of
the bodies established to monitor treaty implementation. The
principles include those of participation, accountability, non-
discrimination, empowerment and direct (and express)
linkage to the international human rights instruments and
standards themselves.

Accountability or the technicality of implementing rights is pri-
mary in this discourse. With this the rights-based approach may fall
into a trap of merely fulfilling formal, standardized rules and regu-
lations. This perceives people’s rights not as a necessity but within
a procedural mesh and formal legalities.? In this case states, corpo-
rations, and other development agents can claim using a rights-
based approach only because they have gone through the whole
set of mandated procedures and requirements.?

Adopting a rights-based approach into the development dis-
course, therefore, may not lead to a radical change in its core be-
lief. The approach should be applied with caution so as not to
weaken the rights of indigenous peoples and other marginalized
groups. With this potential risk, indigenous peoples should con-
centrate to defend and explore the full weight of the right of self-
determination.
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Framing Right of Self-determination

The previous sections show that indicators of poverty have
changed from time to time following the paradigms of the day.
However, none of these can release indigenous peoples from be-
ing trapped as the Other since these ignore their distinct needs and
characteristics. To address the issue of rights, the development in-
dustry adopts the rights-based approach, which however has
evolved within the framework of development discourse and fa-
vors the neoliberal agenda. The rights-based approach, therefore,
does not fully represent the discourse of indigenous rights.

Indigenous peoples are now faced with the pressures of main-
taining their identities while being part of a changing world brought
on by globalization. With its determination to open up markets
around the world, neoliberal globalization is a new episode in the
West's attempt to foist social, economic and political standards on
the rest of the world.

The key for indigenous peoples to address these pressures is
the right of self-determination, and this is at the heart of indig-
enous movements and struggles around the world. Self-determina-
tion has various meanings, and many states fear that applying it to
indigenous peoples will lead to the formation of independent states.
This position has been a major obstacle in the discussions on the
Declaration on the Rights of Indigenous Peoples in the United
Nations.

In his widely-cited book, Anaya (1996) discusses the history
and meanings of self-determination and how it has influenced the
struggles of indigenous peoples. The concept of self-determina-
tion, whose core belief is freedom and equality, emerged amidst
the breakdown of imperial powers. Colonized states immediately
adopted this concept, which led to the decolonization of their ter-
ritories, and set up independent sovereign nation-states. That is
why states are wary of the demand for self-determination by indig-
enous peoples. The emphasis on territorial sovereignty under the
concept of nation-state has driven governments to maintain the
integrity of their territories with all the powers they have.

Anaya argues that decolonization does not necessarily mean
creating a new statehood but it mandates an understanding that
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all forms of colonialism are illegitimate. He notes two strains of
self-determination: constitutive and on-going. In the former the
people(s) operate within the framework of a nation-state in which
decisions about them are taken on certain occasions, such as a
general election or referendum. In the latter category decisions
pertaining to them can be taken on an everyday basis, once the
issues come before them. This type works in a scale smaller than a
nation-state, including among indigenous groups. Regardless of the
differences, Anaya emphasizes governance is essential. Therefore,
the keys in self-determination are freedom, equality and governance.

Decolonization however does not mean the end of colonial-
ism. One problem is that the decolonization process assumes ev-
eryone within the former colony agrees to be part of the new state
and its territorial boundaries are the same ones the colonial pow-
ers imposed. Often such boundaries cut across indigenous territo-
ries, causing fractures that placed members of the same indigenous
group in different states.

Secondly, the groups that were recruited by the colonial power
to help them rule have become the new authority in the new state.
Many marginalized people today question their legitimacy and
demand equal treatment and opportunity to manage the state. The
dominant groups also often apply the same stereotypes produced
by the colonial rulers to those less powerful, and on the basis of
state sovereignty violate their rights, especially over natural resources
on their lands or waters.

The indigenous peoples thus continue to suffer today. It is the
state’s responsibility to acknowledge and protect their right of self-
determination but it should not equate this right with the creation
of an independent state. Forging a new nation opens up opportu-
nities to the world’s dominant powers to step in as the East Timor
experience shows. The fight of the East Timorese was framed as a
struggle for self-determination against colonizing Indonesia (e.g.,
Anderson 2003). However, after they gained independence, UN
and aid agency consultants poured in to “teach” them how to set
up a new nation-state, virtually giving them no chance to develop
their own models to govern and manage their lives and territories.
Further, the ruling political elite comes from the same group privi-
leged by the Portuguese who colonized the country before the
Indonesians came.
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For indigenous peoples the choice of establishing an indepen-
dent state therefore can have severe consequences. Forming in-
digenous territories within a nation-state may be the best option
as long as the state recognizes and protects the exercise of their
rights. The creation of the Nunavut territory in Canada and the
autonomy of the Inuit people show the way. In promoting this
type of self-determination, Anaya (1996) asserts: “indigenous
peoples and their members are entitled to be full and equal par-
ticipants in the creation of the institutions of government under
which they live and, further, to live within a governing institutional
order in which they are perpetually in control of their own desti-
nies.”

Former UN Working Group on Indigenous Populations chair-
person Erica-Irene Daes (1993) proposes “belated state-building.”
This allows indigenous peoples to participate meaningfully in
(re)negotiating mutually agreed-upon and just terms as citizens of
the nation-state while maintaining their distinct identities. The Maori
peoples in Aotearoa/New Zealand, in currently reinterpreting and
renegotiating the meanings of the Treaty of Waitangi,* may be un-
dergoing this process (Durie 1998).

The struggles of indigenous peoples for self-determination are
about cultural politics. It is the state’s duty to provide them political
space to freely express their choice of a development path to take.
It cannot force them to be assimilated into dominant cultures or
modern lifestyles. As a minimum recognition of the right of self-
determination, it should allow them to decide how they want to
adapt to the changing cultural, social, economic and political envi-
ronments.

Socio-political Context: 1995-2004

When the UN Decade of the World’s Indigenous People be-
gan, former President Suharto’s New Order, the term used for his
regime, was at its height. Under his rule Indonesia experienced
the highest economic growth and was predicted to be a new Asian
tiger. But expansion was at the expense of democratic principles
and political and economic lives. Using government and military
apparatus, the state maintained a tight grip on the citizenry, em-
ploying close surveillance and intruding into private lives.
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The New Order imposed a concept of unity, which tended to
homogenize social organizations and cultures and used as a means
of control. Using the notion of Wawasan Nusantara (Archipelagic
Outlook) as an ideological foundation, it justified the appropria-
tion and exploitation of indigenous lands and waters to implement
an export-led economic development. This growth strategy con-
tinued into the 1990s with the adoption of the World Bank de-
regulation package in 1988.

To support its export-oriented policies, the government is-
sued laws that enabled it to dominate people and resources, which
led to the disruption of indigenous lives and cultures. The most
destructive was Law No. 5/1979 that imposed a model of village
government called desa all over the country. For 20 years the
indigenous peoples watched their governance systems and thus
their cultures crumble.

Through the desa the central government tried to lay down a
system of territorial and administrative control over people and
resources. The New Order however failed to install it fully, as most
villages were able to combine their indigenous systems with the
imposed state model and some upland tribes and communities
were too remote to reach. In Minangkabau in West Sumatera,
nagari could still operate. Benua in Kalimantan could administer
its federation of kampung (indigenous villages) which for some time
was recognized as desa before village reorganization took place.
In Maluku the elders retained important roles in conflict resolu-
tion at the local level.

Despite a strong state approach, the New Order destroyed it-
self from within. Political and economic power and its attendant
benefits concentrated in Suharto and his cronies, which was a major
cause for the country’s multidimensional crisis that continues to
date. The 1997 Asian financial crisis further plunged the economy
and New Order into deeper straits, and in May 1998 Suharto was
forced to step down.

Despite the grave problems it wrought, however, the New Order
though reluctantly catered to the ideas of political openness, de-
centralization and participatory development as the neoliberal
agenda entered its discourse.® These ideas were an important fac-
tor in the flowering of social movements in Indonesia. Although
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hounded and oppressed,” these organizations especially in the
environment and human rights arenas were at the forefront of
the democratization movement. They joined forces with student
groups to put pressure on Suharto that eventually eased him out.

The fall of Suharto was a crucial moment in Indonesian history
as it led the people to acquire more political freedom. It was also a
moment to redefine the relationship between the people and the
state, especially the central and regional governments. After Suharto
resigned, new political parties and organizations emerged and so-
cial movements flourished, including indigenous and peasant move-
ments.

Another major step in the redefining process was the amend-
ment of Indonesia’s 1945 Constitution. The document that was
considered sacred but dead for 32 years during Suharto’s rule turned
into a living one. Amended four times the Constitution significantly
reduced presidential power while giving more political space to
the people and regional governments.

The current process of redefining Indonesia has two important
and related outcomes: decentralization and the emergence of iden-
tity movements throughout Indonesia. Decentralization was a re-
action to the power and state wealth concentrated in Jakarta dur-
ing the New Order, which disenchanted some regions and became
a major source of political tensions. Such regions as Aceh, Papua,
East Kalimantan and Riau have fought or declared their intention
to be independent from Indonesia. On the local level the forma-
tion of uniform villages throughout the country disrupted long ex-
isting indigenous governance systems.

The passage of Law No. 22/1999 ushered in the era of decen-
tralization, initiating a process to restructure relations between cen-
tral and regional governments. The government also recognized
the existence of indigenous villages, accommodating local demands
to rectify earlier impositions on indigenous governance.

The law mandated central authorities to transfer to regional
governments the task of managing their respective areas. Decen-
tralization extended to lower levels, giving the people more oppor-
tunity to participate in planning and influence decision making. In
some districts officials have passed laws or decrees that acknowl-
edge indigenous lands or practices.
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However just five years after this law, the government back-
tracked and passed Law No. 32/2004, which returns some author-
ity over the regions to the central government. Like the New Order
policies, its provisions on village government reemphasized state
role in village administration and public service delivery.

The decentralization policies nevertheless provide the people,
including social movements, new political space to take part in
development planning previously closed to them. Villages are also
more autonomous in decision making, including planning and regu-
lation. Although the central government requires some standard
practices and institutional arrangements, they exercise more free-
dom in governing their jurisdictions. Indigenous groups use this
opportunity to (re)construct their identities by revitalizing their own
governance systems, especially in natural resource management.
The decision on village autonomy can be considered as the water-
shed of indigenous movements at the local level.

Terms and Definitions of Indigenous Peoples

Various terms are used for indigenous peoples in Indonesia
and their roots lie in the different philosophies and ideologies of
those who introduced them. In addition to masyarakat adat, which
is widely used by civil society, the indigenous peoples had been,
and still are, labeled as masyarakat terasing (isolated community),
suku terpencil (isolated tribe), masyarakat hukum adat (community
of customary law), orang asli (original people), peladang berpindah
(shifting cultivators), peladang liar (illegal cultivators), and some-
times penghambat pembangunan (obstructers of development). The
indigenous peoples, however, refer to themselves according to the
names of their tribes as known to themselves and to the surround-
ing communities. The Baduy people of West Java, for example,
prefer to call themselves the Kanekes people.

The Indonesian Constitution only uses the term masyarakat
hukum adat but no official explanation has been given as to why it
is used. It is a translation of rechtsgemeenschap, a term introduced
by van Vollenhoven (a colonial Dutch legal scholar) that refers to a
community that lives based on customary law. Ter Haar (2001),
another Dutch legal scholar, developed this concept further to
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indicate an association of self-governing community who believe
they were created out of natural or magical powers, who possess
wealth of their own, and among whom no one would think of
dissolving the association. Yet, the members may leave the com-
munity, although the practice differs from one region to another.

In a later decree the State Minister for Agrarian Affairs defines
the term as “a group of people bound by the customary law system
as members of a legal association due to their commonality of area
or genealogy.”® This concept implies that indigenous peoples have
been able to interact within and outside their communities using
their customary laws. The term, however, has an obvious weak-
ness. It merely refers to a community that possesses law, while un-
dermining their relations to natural resources, their religious as-
pect, and the whole identity attached to them. A problem also
arises from the conditions applied to the use of the term.

Article 18B of the Constitution says that the state can recog-
nize masyarakat hukum adat only if they meet four criteria: (1)
they can prove their existence; (2) proper to the current stan-
dards of progress; (3) in accordance with the principles of the
Unitary State of the Republic of Indonesia; and (4) must be regu-
lated in state laws. Such a conditionality has become a rule of
thumb and worsens the status of indigenous rights in the country.
Rahardjo (2005) argues that this shows the arrogance of the state
as though indigenous peoples could not exist if they did not meet
these conditions. Furthermore, the conditionality draws not only
scientific criticisms but rejection by indigenous peoples.

Another sign of state arrogance is in giving a derogative label to
those who do not adopt modernity. The government considers them
“backward, primitive peoples who are not yet members of mod-
ern society” and therefore are not “proper Indonesian citizens.”
They are among penyandang masalah sosial or bearers of social
problems. In other words, indigenous communities categorized as
komunitas adat terpencil (customary remote community) have to
be transformed to become an eligible and legitimate part of mod-
ern society. Just like the Dutch with their colonial project, the state
has to engage in a civilizing mission. Due to this perception, it is
the Ministry of Social Affairs whose main responsibility is to deal
with social problems that administers development programs for
indigenous groups.
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Komunitas adat terpencil (KAT) is the latest definition used by
the government. A decree (Presidential Decree No. 111/1999)
defines KAT as “a locally disperse socio-cultural group that have
limited, or the lack of, participation in national social, economic,
and political networks or services.” The definition, drawn up by a
group of anthropologists, was in response to the demands of the
first Konggres Masyarakat Adat Nusantara (Congress of the Indig-
enous Peoples of the Archipelago) in 1999, which criticized the
derogatory, discriminatory notions of terms used for indigenous
peoples.

The decree lists the characteristics of KAT as follows:
* small, closed, and homogeneous communities;
* having social institution based on kinship;

* generally isolated geographically and relatively hard to
reach;

* living in a subsistent economy;
* employing simple tools and technologies;

* relatively quite dependent on environment and local natural
resources;

* have limited access to social, economic, and political ser-
vices.

The Ministry later added several other criteria (Direktorat
Pemberdayaan Komunitas Adat Terpencil, 2004), among these,
practice of ancestors’ traditions, oral transfer of knowledge and
through practice and example, emphasis on social more than pri-
vate ownership for common use regulated by adat laws, and exer-
cise of political influence through adat authority.

Based on these characteristics, the Directorate of KAT Empow-
erment of the Ministry of Social Affairs produced an operational
definition: “social cultural group that is intrinsically local, relatively
small, closed, backward, homogenous, dispersed and nomadic or
sedentary, whose life still upholds custom, [depends on] remote
geographical condition, depends on local natural resources em-
ploying simple technology and subsistent economy, and has lim-
ited access to basic social services” (2004).
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However, the word komunitas as a translation of community
can be problematic. The term tends to refer to inhabitants of a
defined territory who interact more with each other than with those
who live outside their boundaries (Soekanto, 1997). The term KAT
would thus favor sedentary communities while undermining the
existence of nomadic tribes who are not fixed to a single place and
whose territories often overlap with others.

Moreover, the definition stated in the Presidential Decree tends
to show characteristics of a society from a modern perspective, as
the term “traditional remote community” clearly shows. That is
why the emphasis on social, economic, and political development
becomes an explanatory clause for the term terpencil (remote). To
proponents of modernity the term refers to an undesirable, inferior
condition of human civilization and to bring a community in such
a state into modern life and the life of the nation-state.

That also explains why the Ministry of Social Affairs” main pro-
gram for KAT is empowerment. It connotes helpless and passive
groups who become the objects of other people’s intervention
(Direktorat Pemberdayaan KAT, 2004). It implies a binary opposi-
tion of primitive-modern that justifies the Ministry’s interventions
in the lives of indigenous communities.

Masyarakat adat, on the other hand, is popularly used by civil
society, particularly the environmental and human rights move-
ments that have been at the forefront in defending indigenous rights.
The indigenous movements later adopted it as a common identity
for their struggle. The term has a wider meaning as it represents not
only legal aspects but the totality of the their society based on cus-
tom.

The word masyarakat (society) is also debatable to some schol-
ars. Selo Soemardjan argues that masyarakat means people who
live together and produce culture across geographical boundaries
(Soekanto, 1997). However, the word adat that follows implies an
attachment to a certain identity and thus to a place or boundaries.
Therefore, the meanings of the words that build the term contra-
dict each other.

The term masyarakat adat also attracts royal families of the old
kingdoms and sultanates. These groups who ruled over the indig-
enous peoples on behalf of the colonial administration claim them-
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selves to be masyarakat adat. The word adat also means tradi-
tions. Since many royal families still hold and practice their tradi-
tions, they consider their claim of masyarakat adat as legitimate.

Policy Analysis
International Law

Five international conventions are mostly referred to when talk-
ing about indigenous rights. These are: (1) International Covenant
on Civil and Political Rights; (2) International Covenant on Eco-
nomic, Social and Cultural Rights; (3) Convention on Biological
Diversity; (4) ILO Convention No. 169 on Indigenous and Tribal
People in Independent Countries; and (5) Universal Declaration
of Human Rights.

In determining which articles in each agreement are relevant
to explain the rights of indigenous peoples in Indonesia, we assess
them against a set of rights: (1) rights to self-determination (gover-
nance, how to determine development programs and public ser-
vice); (2) rights to natural resources (to own, to manage); (3) rights
to cultural identity (language, belief systems, values); (4) rights on
collective knowledge; (5) rights to public service (access to health,
education, water, electricity, among others).

International Covenant on Civil and Political Rights (ICCPR)
and International Covenant on Economic, Social and Cultural
Rights (ICESCR). These two covenants do not explicitly employ
the term peoples, but several important clauses can be used as
the foundation of indigenous rights protection. Among these are
the clauses relating to self-determination and state obligation.

In the first Article of both ICCPR and ICESCR, self-determina-
tion has two aspects. The first is the collective rights of all peoples
to determine their own political status and to pursue their eco-
nomic, social and cultural development. The second is the right of
all nations to freely manage their natural wealth and resources for
their own purposes, while ensuring that “a people [will not] be
deprived of its own means of subsistence.”
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Article 1 of ICCPR further declares that ratifying states “shall
promote the realization of the right of self-determination, and
shall respect that right, in conformity with the provisions of the
Charter of the United Nations.”

Based on both points, the right of self-determination gives room
for peoples to veto what the state decides for them. This means
that when a decision is taken without considering them, a people
has the right to consider it invalid and it cannot be implemented as
it is against their will and interests.

However it is difficult to implement this right because to most
states the term peoples tends to mean nation-state. Indonesia has
had a bitter experience with the right of self-determination. In 1999
the East Timorese won their struggle for self-determination, and
separatist movements are still active in Aceh and West Papua.’ The
debates on this particular right however should not delay the fulfill-
ment of other rights inherent to the existence of a people.

In addition, some individual rights, such as to education, occu-
pation and health, are state responsibility. These are attached to
each citizen as well as to the community. Yet, their implementation
must consider the right of self-determination. The state cannot
impose its will in ensuring individual rights because it has to re-
spect and recognize the desire of a people to shape their own lives.
It is not a coincidence that both conventions declare the right of
self-determination at the very start. It was a conscious act of the
drafters to emphasize its importance, setting the tone for the whole
text.

Convention on Biological Diversity (CBD). Indonesia being a
country with a vast biological diversity, the government ratified the
CBD in 1994 two years after it was signed in Rio de Janeiro and the
Cartagena Protocol on Biosafety in 2004. The implementation of
these agreements however is weak, due in part to the feeble posi-
tion of the State Ministry of Environment, as the implementing
agency, in relation to sectoral agencies.

The government has not set clear policies on the CBD provi-
sions regarding protection of indigenous knowledge and access to
genetic resources and benefit sharing (Articles 8(j) and 15). Its Third
National Report as a Party to the Convention considers both is-
sues of medium importance. Although the copyright law (No. 19/
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2002) has a clause on traditional knowledge, Article 10 rules that
“the State holds the copyright of folklore and the products of
people’s culture that have become common property, such as
stories, folktales, hikayat, legends, babad, songs, handicrafts, cho-
reography, dances, calligraphy, and other artistic forms.” This policy
negates the existence of indigenous peoples who can regulate them-
selves.

Some agencies have also initiated the drafting of laws on both
issues. The Agency for the Assessment and Implementation of Tech-
nology is formulating a law on the management of traditional knowl-
edge,’® while the State Ministry of Environment has drafted an-
other on the utilization and conservation of genetic resources. Both
proposals are included in the National Legislation Program 2005-
2009 agreed upon by the President and Parliament.

ILO Convention No. 169 on Indigenous and Tribal Peoples
in Independent Countries. The Convention was adopted at the
76th session of the General Conference of the International La-
bor Organization in 1989. As its title declares, the Convention not
only uses the term “indigenous peoples” but also “tribal peoples.”

Article 1 provides the definitions of both terms. Tribal peoples
refer to peoples “whose social, cultural and economic conditions
distinguish them from other sections of the national community,
and whose status is regulated wholly or partially by their own cus-
toms or traditions or by special laws or regulations.” On the other
hand, indigenous peoples are those “who are regarded as indig-
enous on account of their descent from the populations which in-
habited the country, or a geographical region to which the country
belongs, at the time of conquest or colonization or the establish-
ment of present State boundaries and who, irrespective of their
legal status, retain some or all of their own social, economic, cul-
tural and political institutions.”

Djuweng and Moniaga (n.d) translate both terms as masyarakat
adat and bangsa pribumi, respectively. They argue that most In-
donesians are bangsa pribumi, but not all of the latter are
masyarakat adat.

We argue, however, that the term “indigenous peoples” as
defined in the Convention applies more appropriately to settler
colonies in which the (European) settlers rule over the original
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populations. Therefore, in the Indonesian context the term “tribal
peoples” applies. The problem is that it tends to imply peoples as
Others, just like the term komunitas adat terpencil does.

The application of the term “indigenous peoples” is problem-
atic as well. Most peoples are descendents of original settlers. Fur-
ther the definition, which includes retention of some or all of their
social, economic, cultural, and political institutions, implies a fixa-
tion of a people to a certain time. With the domination of positive
law, it is essential to provide a definition that is accurate, clear and
operational. The overwhelming use of the term “indigenous” in
Asia without any clear definition reduces its status as a legal defini-
tion, such that it may be very difficult to maintain the term in legal
discourse.™

The Convention has some other weaknesses but indigenous
rights advocates in Indonesia believe that its ratification can fill the
absence of legal instruments to protect these rights (Djuweng &
Moniaga, n.d.).

Universal Declaration on Human Rights. The Declaration is
a soft law, which although less binding legally than conventions or
treaties, has moral and ethical strength in international law. It is the
cornerstone of a number of international conventions, particularly
of the United Nations, on human rights. Although some philosophi-
cal questions arise as to what extent it can represent indigenous
philosophies and cultures, it can still provide an important ground
for the protection of indigenous rights. It has been widely used in
formulating numerous policies on human rights in many countries,
including Indonesia.

Status of Ratification. To rectify the absence of human rights
laws and serious rights violations during the Suharto regime,
various administrations since 1998 have approved a number
of international human rights conventions. By December 2004
Indonesia had ratified nine conventions,' all of them involv-
ing indigenous concerns:

e Ratification of the Convention on the Elimination of All
Forms of Discrimination Against Women (Law No. 7/1984);

* Ratification of the Convention concerning the Rights of
the Child (Presidential Decree No. 36/1990);
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* Ratification of the United Nations Convention on Biologi-
cal Diversity (Law No. 5/1994);

* Ratification of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
(Law No. 5/1998);

* Ratification of ILO Convention No. 105 concerning the
Abolition of Forced Labor (Law No. 19/1999);

* Ratification of ILO Convention No. 138 concerning Mini-
mum Age for Admission to Employment (Law No. 20/
1999);

* Ratification of ILO Convention No. 21 concerning Discrimi-
nation in the Respect of Employment and Occupation (Law
No. 21/1999);

e Ratification of the International Convention on the Elimi-
nation of All Forms of Racial Discrimination 1965 (Law
No. 29/1999);

* Ratification of the ILO Convention No. 182 concerning
the Prohibition and Immediate Action for the Elimination
of the Worst Forms of Child Labor (Law No. 1/2000).

In most cases, however, these do not go beyond the act of
ratification. These are usually not incorporated in the consider-
ation of new laws on human rights, a practice common in Indone-
sian legislation. Even Law No. 39/1999 on Human Rights, which is
considered the pinnacle of human rights policies in the country,
does not refer to any previously adopted ratification. Moreover,
government agencies generally tend not to adopt ratification laws
into their policies and thus remain inoperative. Conventions on
the rights of children and women are an exception, since they
have operational policies.
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National Policy

During the Decade of the World’s Indigenous People, Indo-
nesia experienced a crucial period in lawmaking, particularly after
the demise of the New Order regime in 1998. The sacredness of
the 1945 Constitution broke when the Majelis Permusyarawaratan
Rakyat (MPR, People’s Consultative Assembly)'* amended it four
times. The DPR (Parliament) agreed to pass a number of laws,
either revising old ones or making entirely new legislation.

This development marks a paradigm shift within the state and
the redefining process. This was, and still is, a critical period for
indigenous peoples as they have to ensure that their aspirations
and needs are incorporated into law. In many cases the laws passed
without the Indonesian peoples being consulted, not to mention,
participating in a meaningful way.

1945 Constitution. The position of indigenous peoples
changed significantly when MPR amended the Constitution. Ar-
ticle 18 of the 1945 Constitution, although only in an explanatory
note, recognized the existence of around 250 self-governing com-
munities in self-governing districts (zelfbestuurende landschappen)
and village communities (volksgemeenschappen) when Indonesia
became a nation-state. The nagari in West Sumatera, marga in
Southern Sumatera, and negeri in Maluku are examples of these
governance systems, many of which are forms of indigenous gov-
ernments. Although some scholars argue that these are not au-
thentic because of Dutch influence, the Article shows that the state
recognized the existence and autonomy of indigenous peoples
who governed their communities based on customary law and
culture.

The earlier Constitution also provided for special treatment for
the areas where these systems operated: “[The state] honors the
status of these special regions and all state laws related to these
regions will take into account their original rights.” However, such
special status never materialized.

The various constitutional revisions greatly reduced and un-
dermined this special status.

The new Constitution sends mixed messages to indigenous
peoples in Indonesia. On one hand, it adopts many of the prin-
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ciples of the Universal Declaration of Human Rights, requiring the
state to protect and ensure the exercise of basic rights of its citi-
zens, including indigenous peoples. On the other hand, although
it accommodates the aspirations of indigenous peoples, it applies
conditional recognition of their existence and requires a strong
notion of progress.

Such a contradiction is particularly obvious in two articles. Ar-
ticle 18B(2) declares: “The State recognizes and respects the units
of masyarakat hukum adat as well as their traditional rights as long
as they still exist and in accordance to societal development and
the principles of the Unitary State of the Republic of Indonesia that
are be regulated in state laws.” Article 281 (3) states: “Cultural iden-
tity and rights of traditional communities are respected in accor-
dance to the advancement of time and civilization.” These condi-
tions prejudice indigenous peoples because they have to deal with
complex bureaucratic measures, are treated as Other, and face the
suspicion of being separatist groups or rebels.

Organic Policy. Organic policy is a set of policies formulated
by the state that derive from the Constitution. Since the govern-
ment generally uses a sectoral approach in developing organic policy,
this report focuses on those that affect indigenous peoples. These
are the sectoral policies on health, environment, natural resources,
culture, economic and social development, human rights, and edu-
cation.

e Health

Regulated by Law No. 23/1992, the policies on health and its
derivatives are generally unfavorable to indigenous medical prac-
tices. While the government acknowledges the existence of tradi-
tional medicine,™ Decree of Minister of Health No. 0584/MENKES/
SK/VI/1995 on Centers of Development and Application of Tradi-
tional Medicine defines the term it tends only to recognize for-
mally taught or trained medical providers and the application of
scientifically scrutinized methods and drugs. Two regulations mani-
fest this. Government Regulation No. 32/1996 obligates medical
providers to possess approved knowledge and skills as indicated in
certificates issued by educational institutions. Law No. 29/2004
on Medical Practices privileges medical doctors and dentists in
health care through a rigorous licensing policy.
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Other decrees issued by the Minister of Health further regu-
late traditional drugs through scientific testing and clinically proven
packaging. Under the Decree on the Implementation of Traditional
Medicine, practitioners have to organize as legal bodies and regis-
ter their organization to apply for a license. Such rigorous regula-
tions virtually exclude shamans or indigenous healers from the list
of state-recognized medical practitioners. As cited earlier, scientists
have been tapping their knowledge on medicinal plants for pos-
sible large-scale drug production, often without their consent, not
to mention, sharing of benefits.

Further, the environmental health standards adopted in these
policies are based on Western medicine’s perspective and defini-
tions. Therefore, these do not represent the philosophies and
knowledge of indigenous peoples. The application of such stan-
dards can be disastrous to them because the criteria for healthy
lifestyles, healthy houses, and overall healthy environment run
counter to their own.

According to health agencies a healthy house, for example,
means one that has ceilings, walls, floors, bedroom and living room
windows, ventilation, smoke exhaust, and lighting. These qualifi-
cations prevent houses of many indigenous architectural types to
be considered unhealthy. As a consequence indigenous houses are
often demolished or have to be abandoned, and its residents relo-
cated to new “healthy” houses. A concrete example is the fate of
longhouses (Betang) in Kalimantan. Apart from trying to control
population and to plan development, the government persuaded,
if not forced, longhouse residents to resettle in individual houses.
This practice destroys an important component of Dayak social
system and identity.

Moreover, limited as their access is, indigenous peoples do not
enjoy any special treatment to free health services. A decree on
Guidelines of Desa Dispensary’ regulates the sale of modern drugs
to villages.

A recent law, however, protects the rights of health consumers
by requiring doctors to get their informed consent prior to any
medical procedure. Although it favors Western medicine, Law No.
29 Year 2004 provides that a patient has to possess complete
information and consent can be oral or in written form. This ben-
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efits indigenous peoples who often do not understand medical
procedures or are illiterate. However, like previous rules and regu-
lations, this policy gives no special treatment to poor vulnerable
groups, including indigenous peoples.

¢ Environment

Environmental management policy is in the hands of the State
Ministry of Environment, which has established close relations with
civil society. This relationship enabled the birth in 1980 of WALHI
(Indonesian Forum for the Environment), the largest environmen-
tal NGO network in the country, and the passage of the law on
Basic Provisions on Environmental Management (Law No. 4/1982).

Largely favorable to people’s rights and social movements, the
law emphasizes the right of the individual to have a good and healthy
environment (Article 5) and requires an environmental impact as-
sessment for development projects with significant environmental
impacts (Article 16). Article 19 also recognizes the role of NGOs in
supporting environmental management that opened political space
for the mushrooming of environmental NGOs in the 1980s.

This environmental law, however, has some provisions that can
raise problems for indigenous peoples. Article 10 cites hak
menguasai negara on natural resources. Although the term means
the role of the state as regulator and enforcer, it has other meanings
in other sectors, particularly in land administration, forestry and
mining (see following sections).

Arecent legislation is Law No 23/1997 on Environmental Man-
agement. While it does not have any specific reference to indig-
enous people, some articles cite sustainable development as one
of its considerations. Sustainable development connotes a sustain-
able society that assumes the involvement of local and indigenous
communities in development programs due to their knowledge in
conserving the environment (Hardjasoemantri 2000: 17). Using
this framework, the law has at least three important ideas that con-
cern indigenous peoples.

First, its application in development planning in Indonesia is
to prevent natural resources from getting overexploited with its
undesirable effects of environmental pollution and degradation.
As a healthy environment is a human right, the state is obligated
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to make this condition possible. This right entails the right to infor-
mation, particularly those concerning industrial and extraction
activities and their environmental impacts.

Second, local communities have the right to sue when an ac-
tivity results in environmental destruction. But no clear mechanism
provides for their meaningful participation in deciding whether or
not a potentially destructive activity should take place in their ar-
eas. Article 19 requires public officials to consider public opinion
in issuing permits on activities with large environmental impacts.
However, it is not clear what constitutes public opinion and how
members of the public channel their opinion.

Article 5 states that everyone has the right to participate in
environmental management in accordance with existing laws and
regulations. This clause further weakens the position of local com-
munities as the state tends to limit the right. Nonetheless, commu-
nities, either as an individual group or through class action, have
the legal standing to sue once environmental destruction takes place.

Third, this law intends to promote environmental management
policies under one roof. Yet, the State Ministry of Environment,
which is responsible for its implementation, is in a weak position to
deal with sectoral issues. While it cuts across sectors, its programs
do not generate state revenues like those of the forestry, mining,
fishery and agriculture ministries. These agencies often issue their
own environmental policies that the private sector complies with."
Consequently, in some cases of environmental pollution and de-
struction, the law is a paper tiger. Moreover, financiers and owners
of companies concerned usually have the support and backing of
government and military officials.

As its operational policy, Government Regulation on Environ-
mental Impact Assessment (No. 27/1999) does not state any spe-
cific protection for indigenous and other marginal groups as poten-
tial victims of environmental pollution or destruction. It deals more
with technical prevention. The issues of hazard waste disposal,
conflict resolution, and environmental audit thus remain only on
paper rather than real acts of specific protection for vulnerable
groups.

Finally the right of self-determination of indigenous peoples is
not recognized as an important part of sustainable environmental
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management and conservation. Other operational policies focus
only on people’s duties in ensuring this. Regulations or normative
limitations restrict participation, so that these exclude indigenous
peoples’ initiatives and traditions in managing the environment in
a sustainable way. This situation shows that environmental policies
in Indonesia still take one direction — from government to people.

¢ Natural Resources

Indonesia has separate policies on natural resources since its
management is the responsibility of sectoral ministries.

Land

Land is one of the most contested natural resources. The basis
of Indonesia’s land policies is laid out in the Basic Agrarian Law
(No. 5/1960), also known as UUPA. It has been in existence for 45
years since the country’s first president, Sukarno, was in power.
The law has a socialist leaning, having been enacted at a time when
the Indonesian Communist Party was the third largest communist
party in the world and when the colonial legal structure was being
overhauled.

The law is based on five principles:
*  Only Indonesian nationals can own lands;

* The state does not own lands but has the highest authority
to govern them for the prosperity of all peoples (hak
menguasai dari negara);

¢ Land has a social function so that its use is not for mere
private interests and may not harm other people;

* Land reform is necessary to redistribute lands to achieve
just land ownership structure;

e The state has to produce land use plans to reach “Indo-
nesian socialism.”

The term hak menguasai negara has sparked a long debate
between the government and civil society. Its rationale (Article 2) is
that the state is the manifestation of all people and therefore will
act on their behalf and for their interests. This entails the authority
“to regulate and administer allocation, utilization, supply, and con-
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servation of land, water and airspace; to determine and regulate
legal relations between people and land, water and airspace; to
determine and regulate legal relations between people and legal
actions concerning land, water and airspace” (Article 2[2]).

With this provision, the term should be interpreted within the
framework of governance, which places the government as ad-
ministrator, regulator and enforcer. However since Suharto took
power 40 years ago, the government has tended to act as a legal
personality that can claim rights to own lands. If UUPA intends to
eliminate the concept of state domain in which all untitled lands
are state property, the New Order reversed the process even while
maintaining the law. This practice has severely affected the lives of
indigenous peoples throughout the country, land being crucial to
their identities and livelihoods.

Further, the law has an odd position with masyarakat adat and
hukum adat (customary law) that greatly disadvantages indigenous
peoples. It places hukum adat as the source of agrarian law but
with a condition that it does not go against national and state inter-
ests and is in line with Indonesian socialism and other laws and
regulations (Article 5). The same condition applies in implement-
ing hak ulayat (customary right) with an additional stipulation that
the right still exists. Budi Harsono, an influential Indonesian thinker
on agrarian law, argues that once the Indonesian state was formed
the rights dissolved into hak menguasai negara. Therefore, indig-
enous peoples can no longer claim customary rights.

The New Order regime used the dominance of the concept of
state authority over customary law in relation to lands in pursuing
pro-market policies. It adopted the term tanah negara (state lands)
in state regulations, a term that indeed contrasts with what UUPA
actually intends. A good example is Government Regulation No.
40/1996 on Hak Guna Usaha, Hak Guna Bangunan, and Hak Pakai
atas Tanah. Article 4(1) states that “lands that can be granted with
Hak Guna Usaha (HGU) are State lands.” Hak Guna Usaha refers
to rights relating to agricultural investments including plantation,
fishery and animal husbandry, with lease rights lasting for 35 years
and renewable for 25 years.

To indigenous peoples the plantation is the most popular and
destructive type of agriculture. Millions of hectares of indigenous
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lands are considered HGU, which are being appropriated for this
purpose mostly through repressive means. These include forced
eviction of indigenous peoples, making them sign blank letters of
agreement, and land compensation below market price. The palm
oil boom in Indonesia has caused the popularity of this land scheme
to soar.

Another setback for indigenous land rights is land registration.
With the goal to provide land security, the New Order regime is-
sued Regulation No. 24/1997 on land registration, which clearly
favors private over communal property. Article 9 lists the lands that
have to be registered and the different types of rights, which all
pertain to individuals, either natural or legal person, and the state.
Indigenous peoples cannot acquire a land title as a group to main-
tain their communal tenure and ownership. Their lands most likely
fall under the category of tanah negara or state lands.

The indigenous peoples have long demanded that their land
rights be recognized, which was raised at a meeting with the State
Minister of Agrarian Affairs at the first Congress of Masyarakat Adat
in 1999. In response to this as well as to the growing disputes on
HGU lands and customary right recognition under UUPA, the State
Minister issued Regulation No. 5/1999. An operational policy of
UUPA, the Guidelines on the Settlements of Customary Land Rights
of Masyarakat Hukum Adat aims to promote agrarian conflict reso-
lution. However, it similarly sets a condition for acknowledging cus-
tomary right.

Article 2(1) states that customary right exists if:

* There is a group of people who claim to be bound by an
adat law as members of a particular legal association who
recognize and implement their rules in everyday life;

* There is a particular tanah ulayat, which is the environ-
ment of the members of the association concerned, and
their place for subsistence;

* There is an adat legal system concerning governance, con-
trol, and utilization of tanah ulayat, which applies to and is
enforceable on members.

Indigenous peoples may find these requirements favorable to
them as they can obtain legal rights over their lands. However, the
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regulation has a clause that can hinder recognition. Article 5(1)
requires research to prove the existence of masyarakat hukum
adat and their land rights. The local government of the area in
which the concerned group lives is to conduct the study with the
participation of experts of adat law, the community concerned,
NGOs, and government agencies involved in natural resource man-
agement.

However, despite community participation, the affected people
may not benefit from the study since government tends to look at
experts as the highest scientific authority. Scientists have their own
mental baggage that can cloud their views on the group under study.
For instance, in Pasir District, East Kalimantan, researchers from
the Faculty of Law of Hassanudin University concluded that the
district no longer has community lands (Tim Peneliti Fakultas Hukum
Universitas Hasanuddin, 2002). This conclusion denies the fact that
indigenous Dayak groups do exist in the district and manage their
own lands, with many of them having mapped their territories prior
to the research.

Finally, the purpose of customary rights settlement is merely to
identify indigenous lands on land use maps rather than to issue
communal land titles. This is far from securing indigenous tenurial
rights. The National Land Agency is vague on land titles as these
apply to the individual land registration policy. The World Bank
has provided loans to implement this policy with the Indonesia
Land Administration Project (1995-2000) and the Land Manage-
ment and Development Project (2004-2009). Intended to speed
up land registration in the country, the first phase set up a land
administration system in urban areas, and the ongoing phase tar-
gets indigenous lands outside Java.

Both projects can create a land market in every corner of the
country, turning this resource into a commodity. This view is harmful
to indigenous peoples as it destroys their holistic concept of land
and forces them to cope with market forces that can use the power
of money to take over their lands.

Forestry

When the Decade of the World’s Indigenous People began,
the forestry law in effect was Law No. 5/1967. Operating under
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the assumption that all untitled lands are state lands, it aimed to
raise revenues through export-oriented activities. The forest ar-
eas'” designated for both exploitation and conservation purposes
were often on indigenous lands. Through this practice the Minis-
try of Forestry controlled about 62 percent of Indonesian land-
mass (Contreras-Hermosilla and Fay, 2005), ignoring the fact that
almost half of the Indonesian population live in and around these
areas. In 1999 the President signed a new forestry law (Law No.
41/1999).

The new law takes a significant paradigm shift in forestry ac-
tivities, and one of the modifications is the component on commu-
nity empowerment. It recognizes the existence of communities liv-
ing in and around forests including indigenous peoples under the
terms masyarakat hukum adat and masyarakat adat that were ab-
sent in the earlier forestry law. The following clauses show such
recognition (HuMa 2006):

* Designation of forest management regions at the unit level
takes into account, among others, local community insti-
tutions, including masyarakat hukum adat, and boundaries
of state administrative units;

* Using the principles of integration, any forestry activity
(penyelenggaraan kehutanan) is conducted by considering
national interest, other sectors, and the local community;

* The implementation of each forest management compo-
nent shall involve the local community, taking into account
their rights, cultural values, aspirations and perceptions;

* The forest system is a design effort of the forest manage-
ment unit, which is implemented in accordance with the
rights of the local community that have existed due to their
history and forest condition.

This position is closely related to decentralization, which was
the driving force in the drafting of the law. Unfortunately, it does
not explain definitively the difference between masyarakat hukum
adat and people who live in and around forest areas, as the terms
entail different kinds of rights. It is the decree on the Implementa-
tion of Community-based Forestry (No. 31/Kpts-11/2001) that de-
fines local community. According to the decree, a local commu-
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nity is a “social unity that consists of citizens of the Republic of
Indonesia who live in and or around forests, who form a commu-
nity, based on common forest-related livelihoods, history, attach-
ment to place, and regulation to order their lives” (Article 1[7]).

Despite the paradigm shift in looking at forest communities,
the same problems remain, one of which is conditional recogni-
tion. For a masyarakat hukum adat, the conditions are “as long as
[it] exists and gains recognition, as well as not in conflict with na-
tional interests” (Article 4 paragraph 3). This position is in accor-
dance with the Basic Agrarian Law, which elaborates in the expla-
nation to Article 67 on other requirements the masyarakat hukum
adat should meet:

* the community remains as a kinship-based group
(paguyuban or rechtsgemeenschap);

* an adat governing institution still exists;
* has a clearly defined adat territory;

* has enforceable legal structure and instruments, particu-
larly adat judicial system; and

» forest product collection is practiced in their surrounding
forests for subsistence.

In addition a Ministry of Forestry non-binding circular letter
(No. S.75/Menhut-11/2004) requests heads of regional governments
to carry out a study led by adat law experts, local community lead-
ers, and other government agencies to look into the authenticity of
the masyarakat hukum adat concerned, among other things.

The law also claims that unless titled, indigenous forest lands
are state forests. Article 1(6) defines hutan adat (indigenous forest
lands) as “state forests that lie within the territory of masyarakat
hukum adat.” Although the Forestry Law declares that the state
does not have the right to own, in reality it acts as a legal person-
ality that owns the forests. Trespassing on state property is liable
for criminal prosecution, and all activities within its jurisdiction have
to possess state permits.

Article 50 lists the restricted activities in forest areas, and this
includes carrying cutting tools, collecting non-timber forest prod-
ucts (both plants and animals), and cattle grazing. A person with a
machete for collecting fuel wood, for example, can be doubly
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charged for carrying a cutting tool and collecting forest products
without a permit.

These positions make it the most threatening law for commu-
nities living in and around forest areas, which are mostly composed
of indigenous peoples. It tends to destroy the indigenous peoples’
relationship with the forest as a place of spiritual, cultural, eco-
nomic and social importance. It puts up administrative and penal
barriers that make the implementation of community rights almost
impossible. If the law were strictly enforced, millions of indigenous
peoples would be imprisoned.

The law mandates the national government to issue a regula-
tion on adat forests. The Aliansi Masyarakat Adat Nusantara (Alli-
ance of Masyarakat Adat of the Archipelago, more popularly known
by its abbreviation AMAN) was invited to participate in the discus-
sions on a draft regulation but desisted when the Ministry of For-
estry was unwilling to accept its demand on indigenous rights rec-
ognition. A regulation was never passed, and the Ministry instead
issued the earlier cited circular letter No. S.75/Menhut-11/2004.

Concessions and Protected Areas. To further control forest
resources, the government has passed laws categorizing forests into
protected areas, protection forest and production forest (Laws No.
5/1967 and No. 41/1999)."® A separate law (Law No. 5/1990) ex-
ists for managing protected areas, while lower legal instruments are
employed for the two other types.

The production forest is divided into hundreds of logging con-
cessions to feed the timber industry, which peaked in the 1970s
and 1980s. The largest contributor to state revenues after oil and
gas, the timber industry declined in the early 1990s but bounced
back after Suharto stepped down. As a result, since most forest
areas are indigenous lands, indigenous peoples are left with a de-
graded, and often harsh, environment that worsens their living
conditions.

To rectify the situation that gave more attention to commercial
logging, the Ministry issued a decree introducing a community-
based forestry scheme. However, the scheme only gives local com-
munities access to protection and production forests that are not
under concessions. This is like giving the indigenous and local com-
munities the “crumbs” of the forest industry.
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Moreover, the state tightly controls the scheme’s implementa-
tion. Local government employees, for example, are assigned to
aid the community in developing and implementing their internal
rules, working plans and activities. More importantly the decree
only allows the right to manage and not to own the land. Virtually
no forestry policy, therefore, recognizes customary rights over for-
est areas that can be considered as legitimate as private property
rights.

In protected areas, the Ministry of Forestry further implements
biodiversity conservation policies (Law No. 5/1990).

The biodiversity law was drafted when the forest conservation
approach became popular. Based on a model first introduced in
the Yellowstone Park in the United States, the approach places more
importance on animal and plant species than on people, tending
to treat local communities as “pests” in conservation efforts.

A later regulation on natural preservation and conservation (No.
68/1998) promotes six types of protected areas. These are nature
reserve, wildlife reserve, national park, grand forest park and na-
ture recreational park. This categorization is a Western-imposed
conservation system. Most indigenous groups have long used their
own indigenous systems to preserve and maintain the forests.

Access to protected areas is denied to indigenous peoples.
Nature and wildlife reserves are off limits to human activities other
than scientific research and limited tourism. National park, grand
forest park, and nature recreational park allow some human activi-
ties and interventions, such as nature-based tourism. Of the three,
the national park has a zoning system that divides it into core, wil-
derness and utilization zones. With a combined system of preser-
vation and utilization, the national park is a favored type of pro-
tected area in Indonesia. Protected areas do not generate substan-
tial state revenue, and the fund lack has led partly to their poor
condition.

The state also tends to “fence” the parks, preventing local and
indigenous communities from entering while those who live within
the area are evicted or locked in enclaves. The parks are often on
their lands, which they have maintained in good condition as their
livelihoods and spiritual and cultural lives depend on these.
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With the new discourse on collaborative management, the
Minister of Forestry recently issued a regulation promoting this ap-
proach. The Collaborative Management of Natural Preservation
Areas and Natural Conservation Areas ((No. P19/Menhut-11/2004)
allows local communities, NGOs, and the private sector to partici-
pate in managing protected areas. The roles of stakeholders how-
ever are merely to contribute funds, expertise and labor in park
management and do not include the sharing of power as indig-
enous peoples demand.

Mining

Mining is a vital component of the Indonesian economy. Oil,
gas, coal, gold, copper and nickel are mined, with the first two
contributing most to state coffers in the last 30 years. The mining
industry is thus a top policy priority, receiving special treatment to
attract investments. To realize this, the government has passed a
number of laws and regulations, particularly during Suharto’s rule.

In 1967 the New Order regime passed a mining law (Law No.
11/1967), which paved the way for foreign mining companies to
invest and operate in the country. Enforced until the late 1990s, it
aimed to accelerate national economic development. The first for-
eign mining company to operate was Freeport, which obtained a
concession in West Papua.™

The law largely regulated procedures for concessions including
their location and rights. Excluded from concessions were grave-
yards, sacred sites, public facilities and houses (including their yards)
among others. When a concession overlapped with lands belong-
ing to other people, it required concessionaires to compensate land-
holders on material loss due to mining activities and loss of access.

While the policy sounds favorable to indigenous rights, the
reality was different. Concessionaires often wiped out settlements
and areas of cultural importance to indigenous peoples, and only
recognized land rights of those who could show land titles. Further,
mining concessionaires tended to disrespect indigenous rights.
JATAM, an NGO advocacy network on mining issues, found that
some large concessionaires used manipulative and sometimes vio-
lent methods to obtain consent and appropriate the lands of in-
digenous peoples (2005: 11-12).
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JATAM reported that from 1994-2000, PT. Kelian Equatorial
Mining (a subsidiary of UK’s Rio Tinto), Australia’s Newcrest-owned
PT Nusa Halmahera Mineral and PT Freeport Indonesia employed
police officers and army soldiers who tortured, intimidated, arrested
unlawfully and even killed indigenous persons who defended their
lands and fought for their rights. The people were not only dispos-
sessed of their lands but suffered other grave violations of their
human rights.

Dispossession actually starts from the application process (Gov-
ernment Regulation No. 32/1969). An application goes to the Min-
ister of Mines who then asks for the opinion of the Governor of the
province where the proposed concession lies. People who have
rights to the land and others who face potential loss can submit
their objections to the Governor who sends them to the Minister. It
is the latter who gives the final decision to accept or act on the
complaints. The affected people do not have any role in making
the decision.

This regulation was amended twice to decentralize mining
benefits and authority. The first amendment gave 80 percent of
concession fees to local governments, and the second transferred
authority over mining to regional governments. The bargaining
positions of affected local communities are still weak, however,
since the procedures for concession application did not change.

Newer mining laws have been enacted by subsequent admin-
istrations. Law No 22/2001 aims to restructure the management of
the oil and gas industries, previously a monopoly of the corrupt
state-run company, Pertamina. It also intends to boost state rev-
enues and employment amid the economic crisis that still grips the
country. However, it does not take into account the needs and
aspirations of affected and vulnerable communities, including in-
digenous peoples, who suffer the negative impacts of mining, par-
ticularly the loss of land.

The law states that the contract between a concessionaire and
the Board of Oil and Gas, on the state’s behalf, should have a clause
that provides for the development of the affected community and
for recognition of indigenous rights. But it does not clarify how
these should be enforced. It also implies that the state transfers its
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constitutional duty to protect the rights of vulnerable groups to
the private sector.

Providing development for affected communities however can
harm indigenous peoples in the long run as shown in the case of
some West Papuan tribes. In 1996 Freeport agreed to give one
percent of its gross income to seven tribes — Amungme, Kamoro,
Nduga, Ekari/Mee, Lani, Damal, and Moni — as part of a settle-
ment of a lawsuit they filed with a US court for human rights viola-
tions and environmental destruction. Reaching nearly $200 mil-
lion in 10 years, the social fund spawned discord, disunity and a
dole-out mentality in these communities. The administration of
the fund, initially handled by a foundation the tribes set up, has
since returned to Freeport. Currently benefiting more from this fund
are people belonging to the dominant group in West Papua rather
than the indigenous peoples who were adversely affected by
Freeport’s mining activities.

Indigenous peoples face a greater threat today as one of the
considerations of the mining law is to open the doors to privatization
within the framework of neoliberal globalization. This is com-
pounded by questionable actions that some government agencies
take.

The Ministry of Energy and Mineral Resources, which is more
powerful than other ministries dealing with natural resources, of-
ten permitted concessionaires to start operating even before an
environmental impact assessment was approved.® During former
President Megawati Sukarnowati’s administration, the Parliament
amended Article 38 of the forestry law (Law No. 41/1999), and the
process was reportedly tainted by corruption.?’ The amendment
enabled 13 mining companies to operate in protected forests. As
most protected areas are also indigenous lands, the mining opera-
tions have meant more dispossession and degraded environments
for indigenous peoples.

Agriculture

Most indigenous peoples in Indonesia still practice swidden
agriculture. The government labels it shifting cultivation that it con-
siders destructive to the environment. It also calls the people “for-
est encroachers” since the practice involves cutting trees after a
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fallow period. Behind the labels, however, is the government’s
program to impose sedentary agriculture. In 1993 the Ministers of
Forestry, Domestic Affairs, and Transmigration and the Settlements
of Forest Encroachers issued a joint decree to resettle swidden
cultivators out of forest areas.

When the forest industry declined with the decrease in pro-
duction forest supply,?? investors began to focus on large-scale
agribusiness, particularly palm oil plantation. Aiming to become
the world’s largest palm oil producer, the state issued a policy pack-
age, an important part of which is the law on plantation (Law No.
18/2004). As most plantations are on indigenous lands, Article 9
deals with tanah ulayat (customary lands), which promotes the same
principles used in previous land laws and regulations. It similarly
imposes proof of existence as a condition for indigenous peoples’
recognition. While it rules that a concessionaire should negotiate
with the existing land right holder on compensation, this is clearly
not sufficient to protect indigenous rights.

To make way for investments, the state denies and even sup-
presses the land rights of indigenous peoples. Most areas cleared
for plantations have been appropriated through repressive means.
Many indigenous peoples have suffered from the use of force, ei-
ther by state security forces or by company-hired thugs. An ex-
ample is the land conflict between the indigenous Kajang people
in South Sulawesi and PT London Sumatra.

PT London Sumatra began to appropriate land in the 1960s
that was granted with Hak Guna Usaha or lease rights in 1997. It
tried to expand its plantation into the lands of the Kajang people,
using unlawful arrest, torture, house demolition and arson with the
backing of military and police forces. After a couple of failed at-
tempts at negotiation, the people began an open protest, and in
July 2003 reoccupied their lands. The company in response called
the police who opened fire on the protesters, killing four and injur-
ing 20; 10 others were imprisoned.?

Marine and Fishery

Marine and fishery policies relating to indigenous peoples
changed significantly in the period 2000-2004. Just after AMAN

was founded, the Ministry of Marine Affairs and Fishery invited its
representatives and other NGOs to take part in drafting the Law
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on Coastal Zone Management. Their voice echoed strongly in the
draft, which used the definition of masyarakat adat as adopted by
AMAN and recognized indigenous rights. The articles also favored
the roles, interests and practices of masyarakat adat in managing
coastal zones, including adat sanctions for violations.

The final form of the law however changed substantially. Al-
though it has articles on masyarakat adat, the weight has shifted
back to the government, and the roles of local/indigenous commu-
nities in decision making have been greatly reduced.

In the same vein, the law on fishery (No. 31/2004) favors the
large-scale commercial fishing industry while undermining the mil-
lions of vulnerable small-scale fisherfolk, many of them indigenous
peoples. This is most pronounced in the provision that requires a
permit for any person to catch, transport, culture, process and
market fish within Indonesian jurisdiction; it excludes small-scale
fishers.

Spatial Planning

In 1992 the Parliament passed the Spatial Planning Law (No
24 Year 1992) at a time when the concept of sustainable develop-
ment was the issue of the day. This legislation impacts on the lives
of indigenous peoples in Indonesia in several ways. First, its con-
ceptual basis is state territory, which treats space as homogenous
and empty to enable control and exploitation of people and re-
sources, as shown in its categories of spatial function. This ignores
the uniqueness of each place where people live and put a mean-
ing. Indigenous peoples have such a uniqueness and have their
own indigenous territorial concepts. The state, however, does not
give special treatment to adat lands but treats them as the same, as
implied in the land use regulation (No. 16/2004).

Second, it is only the government that develops and enforces
spatial plans without much community participation. Although the
law opens up opportunities for people to take part (Government
Regulation No. 69/1996), there are no mechanisms to ensure in-
clusion of their inputs in spatial plans. Local communities, for ex-
ample, can express their objection to spatial plans, but the final
decision is in the hands of the central government at the national
level and the regional government and local Parliament at the re-
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gional level. National spatial planning in Indonesia tends to be
from top to down, and spatial plans are inclined to accommodate
market needs and investment schemes.

Third, both problems above lead to increasing conflicts but
clear mechanisms for resolution are not provided. With their com-
plaints falling on deaf ears, local and indigenous communities have
no avenue for finding acceptable solutions to disputes. It is only
within government agencies that some effort is made to settle land
use conflicts. The Ministry of Forestry for instance has requested
harmonizing spatial plans with forestland use plans to resolve over-
lapping land uses among sectoral agencies and secure its claimed
forest areas..

Interestingly, spatial planning policies open up an opportunity
for community mapping. The earlier cited Government Regulation
No. 69/1996 provides political space for local people to contribute
to the spatial planning process. Many indigenous communities use
it to map their areas, which feeds into the spatial planning process.
The more crucial outcome is the production of maps of indigenous
areas that they can use to defend and protect their lands.

¢ Culture

As a means to promote nationalism, the Indonesian govern-
ment has encouraged and promoted the development of a na-
tional culture. The definitions of national culture proffered by the
New Order government and the Garis Besar Haluan Negara (GBHN,
Outline of State Guidelines) in 1999 differ in concept especially on
the issues of morality and rule of law. But both consider that adopt-
ing modern worldviews is fundamental to national culture/identity
and capable of filtering bad cultural influence. Although the em-
phasized word would refer mostly to foreign, often pop, cultures
deemed contrary to Eastern values, the adjective can be disastrous
to indigenous cultures. The question then is: what constitutes bad
cultural values? To answer this, let us discuss what the government
considers as good culture.

In the last Five-year Development Plan or Repelita VI under
Suharto, the government promoted the understanding and imple-
mentation of “high, civilized values of regional cultures” and a
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break from traditional ones that did “not always support the readi-
ness and maturity in thinking, behaving and acting openly and
within the standards of progress, appreciating time, and willing to
engage in healthy competition.” The cultural values it wanted to
develop were “productivity, efficiency, productive work ethos, and
the development of science and technology.” Law No. 25 Year
2000 on National Development Program (Propenas) 2000-2004
added another component, namely, a national culture rooted in
“the cultural heritage of the ancestors of the nation ... that con-
tains universal values including the belief in One God.”

With these notions indigenous cultures can fall into the cat-
egory of bad culture. The first filter is whether or not a culture is
high and civilized. The questions are: what are the criteria and
who sets these? The indigenous cultures are often considered as
traditional, and so can hinder the nation’s progress. Many indig-
enous cultures also have more than one god, and thus do not meet
the standards of the prescribed universal values. Indigenous groups
who have their own religions are often forced to convert to one of
the major religions, as a policy of the Minister of Religious Affairs
on Aliran Kepercayaan (No. 4/1978) virtually excludes minor reli-
gions from the state-sanctioned list.

Another problem is the commodification of indigenous cul-
tures, which are promoted as a tourist attraction. The GBHN 1999
gave the government a mandate to use Indonesian arts and tradi-
tional cultures as a means to develop national tourism. Policies and
programs on culture have had a variety of names under different
administrations but what are commonly advanced are the perform-
ing arts and cultural artifacts that can be showcased as tourism
products. Culture becomes a commodity for much needed foreign
exchange.

Finally, Bahasa Indonesia is seen as crucial by the government
in building a sense of national identity. In schools throughout the
country including in indigenous villages, Bahasa Indonesia is used
as the language of instruction. The teaching of local languages does
exist in some provinces but they tend to be those of the dominant
cultures. This can have grave consequences for indigenous cul-
tures as in many parts of the country speakers of indigenous lan-
guages are diminishing. Language is a medium for transferring the
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knowledge of a people. Its loss can mean the loss of their collec-
tive knowledge, and thus puts in peril the future of indigenous
cultures.

* Economic and Social Development

The Indonesian economy is generally resource-based, and the
majority of the population, including indigenous peoples, is en-
gaged in small-scale agricultural activities. Despite this fact, devel-
opment planners have promoted urban-oriented industrialization
based on Western experience as prescribed by economists. They
believe in the evolution of society from traditional to modern
through changes in economic enterprise. The New Order even
adopted Rostow’s stages of economic development into its poli-
cies.

Development planning in Indonesia uses three timeframes,
long-term (25 years), medium term (5 years) and short term (1 year).
The cycle began in 1958 with two abrupt changes with the fall of
the first two presidents. When the Decade of the World’s Indig-
enous People started, Indonesia was in its second Long-term De-
velopment Plan and sixth Five-year Development Plan (Repelita
VI). The following discusses two periods: the New Order and
Reformasi.

The New Order’s development plan was based on a three-
pronged strategy that later became an ideology. Called Develop-
ment Trilogy, its elements were high economic growth, fair distri-
bution of development programs and benefits, and strong national
stability. Of these three the state focused on economic growth and
national stability. The development plan, as contained in Repelita
VI, thus largely concentrated on large-scale investments and
schemes, and gave little attention to small-scale economic activi-
ties. The priority was to build a link between industrial and agricul-
tural development and to improve human resources. The main
economic engine was processing industries and food self-sufficiency.

Suharto’s fall in 1998 came in the midst of economic crisis in
the country. This was partly blamed on the top-down process of
development planning that was insensitive to the needs of the
Indonesian citizens and the regions. The succeeding government
thus decided to end the New Order’s Repelita scheme and intro-
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duced the Program Pembangunan Nasional (PROPENAS, National
Development Program),?* which it claimed to be more participa-
tory.

To respond to the multidimensional crises that Indonesia was
facing, PROPENAS set five priorities:

* to have a democratic political system and to maintain In-
donesian unity;

*  to maintain supremacy of law and good governance;

* toaccelerate economic recovery and strengthen the foun-
dations of sustainable and just development based on a
people’s economic system;

* to develop social welfare and improve the quality of reli-
gious life and cultural strength;

* to improve regional development.

PROPENAS envisions a “more just and well distributed”
economy that reflects the regions” increased roles and peoples’
empowerment. While its economic goal and objectives sound prom-
ising, Indonesia has not recovered from the crisis. Although the
country has had four presidents since 1998, their main strategy has
been the same, i.e., bringing in foreign investments to boost the
economy. Instead of breaking away from the New Order’s path,
the different administrations leaned more toward neoliberal poli-
cies that champion the private sector in providing employment
and services to the people. Such policies however are harmful to
local and in particular indigenous communities.

Protesting against pro-market neoliberal policies, many indig-
enous groups and NGO activists have demanded that the state
focus on small-scale economies that the people have practiced and
proven to be more resilient to crisis. They also urge the state to
enforce agrarian reform to provide the millions of marginalized
people access to land for their economic activities.

I[rwan (2005) argues that within government circles, the
neoliberal school of thought has won over the idea of community
sovereignty, because the former has shaped development policies
since the early 1990s. This condition puts indigenous peoples at a
disadvantage since they need policies that consider their needs
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and aspirations. The idea of community sovereignty has not been
successfully institutionalized in the country’s universities and re-
search institutes, which produce technocrats for the government.
Subsequently, the second level of institutionalization—in which it
is adopted into laws and regulations—cannot take place.

Social development policies are no less harmful to indigenous
peoples, as the state has launched programs to assimilate or inte-
grate them into modern lifestyles and norms. The most popular is
the Program on Empowerment of Komunitas Adat Terpencil.
Launched by the New Order regime, it intends to “assist masyarakat
terasing in ‘providing pathways’ towards more advanced ways of
life....By showing it, they will know sedentary agriculture and farming
and no longer practice shifting agriculture as they did before [join-
ing the program].” Showing a patronizing attitude, it is a statement
that denigrates indigenous peoples.

Responding to criticisms and protests by indigenous groups,
the new government revised the policy, at least on paper. The new
program on the Development of Social Welfare of KAT sets as a
goal: “to empower komunitas adat terpencil in all aspects of their
lives and livelihoods so that they can live a normal life physically,
spiritually and socially in order to take part in [national] develop-
ment.” Its implementation is supposed to take local customs into
account.

The KAT program covers development of settlements, civil ad-
ministration, religious affairs, health, education, and others as
needed. A coordinating forum, comprised by government officials;
experts, mostly anthropologists who are most influential in shaping
the program; eminent persons; and organizations working on so-
cial issues, formulates policies, plans and projects. Regional gov-
ernments exercise some authority over the program.

*  Human Rights

Human rights was a critical issue under Suharto. Although he
approved the formation of the National Commission on Human
Rights in 1993, his use of extensive intelligence and military net-
works to stop resistance, which is deemed state terrorism, contin-
ued.
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After his fall the Parliament in 1998 passed the Indonesian
version of a Human Rights Charter that spells out the rights and
duties of every Indonesian citizen. It is strongly influenced by the
Universal Declaration on Human Rights and other international
instruments signed by Indonesia. The charter became the basis in
formulating the law on human rights (Law No. 39/1999).

Unfortunately, despite its driving force the legislation has seri-
ous flaws and gives mixed signals to indigenous peoples. Article
5(3) requires the State to provide special treatment and protection
to vulnerable groups. Article 6(1) more specifically provides for at-
tention and protection for the different needs of masyarakat hukum
adat. However, the same Article states that their cultural identities
and rights on tanah ulayat “are protected in line with the advance-
ment of time.” With the same wording as Article 41 of the Human
Rights Charter, Article 6 implies that while indigenous peoples can
be different from dominant groups, they nevertheless have to take
the mainstream path.

The law further fails to make a political breakthrough in elimi-
nating all policies that potentially violate or are explicitly against
human rights. Article 105 rules that “all policies concerning human
rights regulated in other laws and regulations still apply as long as
they are mentioned in this Law.” Indigenous peoples are further
disenfranchised as the laws on Human Rights Courts (No. 26/2000)
and Truth and Reconciliation Commission (No. 27/2004) do not
have a mandate to deal with rights violations committed against
them.

The law is bogged down in technicalities that weaken the strong
intention to promote human rights. It does not have the power to
have the rights it recognizes and protects to be adopted into sectoral
policies. This is attributable to the sectoral approach in Indonesian
lawmaking, in which laws are drafted by the state agency con-
cerned to justify its existence and programs. Such an approach
affects the implementation of this law, making it the sole responsi-
bility of the National Commission on Human Rights. While the
institutionalization of human rights is weak by design, on the whole
indigenous peoples can use this legislation, as they are often the
victims of gross human rights violations.
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* Education

Education is vital in transferring knowledge between genera-
tions, and thus in shaping identity. Earlier policies on education
tended to promote a standardized system, but these have been
replaced by Law No. 20/2003, which recognizes the different needs
of vulnerable groups. Article 5 states that “citizens in remote or
backward regions as well as masyarakat adat in remote areas are
entitled to a special service of education programs.”

The term “special” here can be problematic, however, as it is
subject to multiple interpretations. In development discourse, it
can refer to special treatments and efforts since, within the frame-
work of social evolution, masyarakat adat are still considered far
behind. In addition, the special program and how it will be en-
forced are not clear up to now. Its goal, as cited in a draft regulation
on the management of education programs, is basically the same
as for other groups in Indonesian society. No special program is
specifically crafted for the needs of indigenous children. Lawmak-
ers may have been merely following a trend in including masyarakat
adat without any clear ideas about its consequence.

Nonetheless, although not its intent, the law opens a window
of opportunity for indigenous peoples. With decentralization, the
law allows schools to develop local content (muatan lokal) in their
curricula to help students to understand the potentials of their sur-
roundings. Some indigenous groups take this opportunity to intro-
duce their languages and cultures into the educational program.

In West Kalimantan, for instance, the Institut Dayakologi of
Pancur Kasih produces books containing Dayak stories to be used
in elementary schools. The masyarakat adat of Landak District on
the other hand have urged the government to incorporate their
traditions, language, local wisdom, and adat laws in school cur-
ricula from kindergarten to secondary level with their participa-
tion in developing and teaching it.
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Institutional Support

In general the above-cited sectoral policies are not adequately
backed by institutional support to make them fully operative and
ensure the protection of indigenous peoples’ rights. As shown in
the following table, some sectors have not taken concrete actions
to put in place the initiatives or mechanisms agreed upon to carry

out these policies.

Policies

Institutional Support

Health

No institutional setup to protect rights of
traditional medical care and traditional
knowledge of medicinal plants

Environment

No particular institution for indigenous rights

Natural
Resources

Mechanism to resolve indigenous land
conflicts has been decided, but not in place
yet

Community-based forestry grants local
communities the right to manage but not
tenurial rights

Policy on participation in natural resource
management exists in most sectors, but it is
an opportunity given by the State not a right
that people own

Culture

Directorate General of Culture exists, but
not special protection of indigenous cultures;
instead these become a commaodity for
tourism industry

Economic &
Social
Development

No institutional mechanism to protect
indigenous peoples’ economic rights
Ministry of Social Affairs has a directorate on
indigenous peoples, but it treats them under
the category of KAT as bearers of social
problems

Human Rights

National Commission on Human Rights has
long been established and has
Commissioners on Masyarakat Hukum Adat
and on Minority Groups.

Education

There is an initiative but no concrete actions
to form a special education program for
indigenous peoples.
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Program Analysis

Two government programs, chosen on the basis of their im-
pact on indigenous peoples, are discussed: KAT Empowerment of
the Ministry of Social Affairs and the Rural Community Empower-
ment Program of the Ministry of Internal Affairs.

Empowerment of Komunitas Adat Terpencil

The program'’s core is empowerment. It defines empowerment
as “the delegation of power and trust to a local community to de-
termine their own life and various forms of development programs
as well as their needs by means of protection, strengthening, en-
hancement, consultation, and advocacy in order to improve the
level of their social welfare” (Ministerial Decree No. 06/PEGHUK/
2002).

KAT empowerment aims to improve the fulfillment of basic
human needs, provide basic social services, improve social inter-
actions with more advanced communities, develop an institution-
alized social security system, and improve active roles and respon-
sibilities of KAT in development programs. It has six components:
social mapping, project plan development, human resources, em-
powerment of social environment, cooperation in social develop-
ment, and monitoring and evaluation.

Under the program people are categorized according to where
they live and their livelihoods. By location four categories are used:
those in uplands or mountainous areas, in lowlands and/or swamps,
in hinterlands or border areas, and living in boats or coastal areas.
Based on livelihood, the people are grouped as nomadic, semi
sedentary and sedentary.

The program undertakes the development of KAT settlements,
and the Ministry of Social Affairs uses two spatial approaches for
this. First, settlements are developed where the community lives
or in a new location, referred to as in situ and ex situ development
respectively. The former entails improving existing houses or build-
ing new ones and constructing public facilities such as schools and
roads. Certain criteria are set, such as geographic location, which
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excludes disaster- or disease-prone areas, soil fertility, undisputed
land. The latter approach involves resettling a community in a
new location designated by the government, when the original
location is not feasible for the purpose. The new area should meet
the same requirements with a better prospect for development.

Second, the Ministry employs a zoning approach. The zones
are: core or settlement zone, life or main zone, buffer zone, and
border zone. The core zone includes housing, socializing area, sa-
cred sites, and burial grounds of ancestors. The life zone is the area
where the community obtains their staple food, either from agri-
cultural activities (dryland and wetland farming, animal husbandry)
or plant gathering from the forests, and where they perform related
rituals. The buffer zone supports the activities in the life zone and
allows activities such as hunting, fishing, timber collection for com-
munity needs, and gathering of non-timber forest products. The
border zone is the area adjacent to neighboring communities.

Program Implementation. To illustrate the program'’s success,
the Ministry of Social Affairs has published stories such as the fol-
lowing to show the transformation of a community after govern-
ment intervention (Direktorat Pemberdayaan Komunitas Adat
Terpencil, 2004c).

4 N\
Bonai Kasang Padang Tribe, Bonai Village, Kabupaten of
Rokan Hulu, Riau Province

Under the KAT program, the community, which inhabits a
lowland area near a river mouth, shifted their livelihood from
swidden cultivation and fishing to tangerine farming and market-
ing their crops. Started in 1997, the project assisted them to
enter “modern life” with the introduction of a road system,
electricity, elementary school, health center, and marketplace.

Community of Subeleng, Cimpungan Village, Kabupaten of
Mentawai Islands, West Sumatera

Before the project commenced in 1997, the community lived in
a remote area with very little interaction among themselves and
with neighboring communities. They were swidden farmers and
hunters. If they were not busy in these activities, they spent

(S /
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their time “at home, in the gardens, or pig huts so that they
tended to relax without thinking about their future.”

After the program’s guidance and counseling the community
could accept and understand lives outside their village and have
been able to interact with neighboring communities. They
practice sedentary farming, diversify their crops, and use
chemical fertilizers. With a number of agencies the program built
public facilities such as a children’s primary health unit and
village road and provided a diesel generator set.

Community of Tanjung Aur Atas, South Bengkulu Kabupaten,
Bengkulu Province

This community lived in a remote area that made it difficult for
the government to provide services and carry out development
projects so that they tended to be “slow and backward.” After
the project started in 2002, most were growing coconut trees
and other useful plants. They also built houses facing each other
on a six-meter road that was enhanced by neat fences.

Pelimping Community, Kabupaten of Sintang, West
Kalimantan

This community’s development was deemed “slow” if public
facilities or social services were not made available by the
government. They engaged in shifting cultivation, hunting and
gathering of forest products using traditional tools and methods.
They did not have sufficient food and lived in simple long houses
that were disorganized and dirty. With the project the people
now live in regular individual houses, which makes housing and
settlement planning easier, especially for sanitation purposes.

Bajo people in Sulako Village, Kolaka Kabupaten, South-East
Sulawesi

The Bajo people are seafarers whose culture and livelihood are
all connected to the sea. In 1995, 60 households lived in 45
houses, while 20 households lived on boats or in houses built
with palm fronds in tidal areas. Between 1996 and 2000 the
project conducted a series of intensive extension work and
training in sedentary farming. With the project, 85 households
\_received land titles for their gardens and house plots.
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The above examples portray the supposed positive changes
brought by the KAT program in the lives of indigenous peoples.
But as these “success stories” show, the program implies cultural
and physical disruption. Several indigenous persons from Sulawesi
who had first hand experience of the program gave an idea of the
rupture and violence it caused. According to Karim, Lamatoti and
Ardin (2005), government officials threatened imprisonment and
arson to compel Tompu people in Central Sulawesi to move out
of their village and into new areas. A police officer burned houses
that forced the people to finally abandon the village. They were
brought to a new location that was unsuitable to their farming
ways, prompting them to clear other lands. The Ministry of For-
estry later designated their original village as part of a conservation
area.

Empowerment of Rural Communities

The program is administered by the Directorate General of
Rural Community Empowerment of the Ministry of Internal Affairs.
To illustrate how it works we use an ADB-funded project on Com-
munity Empowerment for Rural Development as an example. This
project is designed to reduce poverty by increasing incomes in 11
districts in Central Kalimantan, East Kalimantan, South Kalimantan,
Central Sulawesi, North Sulawesi, and Southeast Sulawesi prov-
inces. Of the targeted 85,000 families, around 74,000 families or
370,000 people are expected to move out of poverty. The project
started in 2001 and is scheduled to end in 2007.

Indigenous peoples most likely inhabit many of the targeted
communities but the definition used by the project refers to
masyarakat terasing which is now KAT. The US$115-million-project
aims to (i) empower rural communities by strengthening their ca-
pacity to plan and manage their development activities and (ii) to
support investments and promote agricultural productivity and off-
farm business enterprises. The main approach is by establishing
community-based savings and loan organizations to support micro
and small enterprises.

The project however appears to be flawed in several aspects.
In 2002 the ADB received a complaint from the Forum Masyarakat
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Peduli CERDP, a coalition of NGOs and five villages in South
Kalimantan, claiming the project violated its design, principles and
approach. In a February 15, 2005 letter the Forum declared that
affected communities were in “confusion, doubt and suspicion
towards the project implementor at the village level” due to lack of
public participation and project transparency. They noted that
the public works component was carried out even before capacity
building and institutional strengthening took place and that it de-
stroyed existing infrastructure. On the whole they asserted that
contrary to what it had committed, the ADB failed to promote
good governance and respect for human rights. (ADB’s response is
not discussed here as it came after the period of the Indigenous
Peoples’ Decade.)

Nongovernment and Indigenous Organizations and
Programs

The indigenous movement in Indonesia has a long history and
it started to emerge in the national scene in the1990s. Initiated by
activists from environmental and human rights movements, it rap-
idly grew and gained widespread support after the formation of
AMAN in 1999. Since then more indigenous organizations have
been set up, which, unlike the state, use international instruments
to advocate and advance the rights of masyarakat adat.

Three organizations at the forefront of the indigenous move-
ment are discussed here: JaPHAMA (Jaringan Pembela Ha-hak
Masyarakat Adat/ Network for the Defense of Indigenous Peoples’
Rights), AMAN and Pancur Kasih. They were selected based on
their work and advocacy for indigenous rights and their historical
significance to the indigenous movement in Indonesia. Of the three
only JaPHAMA has ceased to exist.

JaPHAMA. In 1993 several indigenous leaders, academicians,
and NGO activists met in Tana Toraja to discuss the conditions of
indigenous peoples under Suharto’s New Order. The meeting was
spurred by common problems faced by indigenous groups and
the growing indigenous movement around the world. It was there
that the term masyarakat adat to mean indigenous peoples was
adopted.
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The meeting resulted in the formation of JaPHAMA as a net-
work of activists and indigenous leaders to respond primarily to
domestic policies that disadvantaged masyarakat adat. Held in sus-
picion by the government, the group was often forced to hold its
meetings in secret. The work of JaPHAMA has contributed greatly
towards building a strong indigenous movement in the country.

AMAN. The foundations laid by JaPHAMA led to the birth of
the Aliansi Masyarakat Adat Nusantara. AMAN was the outcome
of the first meeting ever held of indigenous peoples in the country,
i.e., the Konggres Masyarakat Adat Nusantara or Congress of
Masyarakat Adat of the Archipelago, convened in Jakarta in 1999
by 10 NGO networks and three indigenous organizations. The par-
ticipants, finding a common bond in alienation, dispossession and
discrimination in their own homeland, demanded law and policy
reforms. They called on the government to recognize and protect
their rights to land, natural resources, adat system and cultural iden-
tity, self-determination through the adat institution, and customary
laws.?*

Pessimistic about state response to their call, the congress raised
the cry: If the State does not recognize us, we will not recognize the
State either. The slogan caught the attention of government and
political parties, and since then, discourse on indigenous rights has
entered local and national policy making. Although masyarakat adat
has not fully gained government'’s favor, recognition can be found
in certain laws and regulations especially on natural resources. Many
hurdles remain as state policies have a strong pro-market bias.

Although it has politically resonated with numerous communi-
ties who identify as masyarakat adat, AMAN has not been able to
set criteria of what constitutes masyarakat adat and procedures for
membership. This has enabled groups descended from past local
nobility to become network members.

Pancur Kasih. Pancur Kasih was founded in 1981 by a group
of Dayak intellectuals to improve the lives of the Dayak people
amid what some of them called individualism and consumerism.
The organization seeks to (re)construct Dayak identity in order to
gain back control over their lives and lands. It owes much to past
Dayak organizations, including Pakat Dayak (1930s) and Persatuan
Dayak (1950s), which have helped to reconstruct the Dayak iden-
tity (Riwut, 1993).
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Pancur Kasih’s main principles are education, self-reliance and
solidarity (Mecer and Florus, 1998). Its first activity was setting up
schools, and from there it has grown to an organization of 13
semi-autonomous specialized units that address people’s economy,
natural resource management, education, and indigenous research.

In reconstructing the Dayak identity, Pancur Kasih produces
knowledge about the Dayak through ethnographic accounts by
Dayak writers and by producing counter-maps. The Institut
Dayakologi (ID) spearheads the former by publishing their researches
on Dayak culture. Pancur Kasih, through Pemberdayaan Pengelolaan
Sumber Daya Alam Kerakyatan (PPSDAK, Empowerment of Com-
munity-based Natural Resource Management) takes the lead in the
counter-mapping movement.

Pancur Kasih has also helped to establish regional indigenous
alliances. In the late 1990s when the Dayak peoples began to orga-
nize to reclaim their lands and have their rights recognized, Pancur
Kasih facilitated the formation of the Indigenous Peoples’ Alliance
of West Kalimantan (Aliansi Masyarakat Adat — AMA Kalbar). AMA
Kalbar, one of the 13 organizations that convened the first indig-
enous peoples’ congress, is the leading regional indigenous peoples’
alliance in Indonesia.

Counter-Mapping and Reclaiming Identity

With the establishment of PPSDAK in 1995, Pancur Kasih em-
barked in developing a counter-mapping program as a means to
reclaim Dayak lands in West Kalimantan. Since then the program
has grown into a movement that is galvanizing indigenous commu-
nities to reconstruct their identities and delineate their lands.

The PPSDAK program intends to clarify boundaries of local/
indigenous land claims, perform spatial management functions, and
organize communities to reduce conflicts and destruction of natu-
ral resources. It also seeks to lay down the foundation for policy
advocacy to legitimize indigenous land claims through recognition,
respect and protection of indigenous peoples’ land rights.

The counter-mapping movement has spread rapidly in West
Kalimantan, aided by the decentralization policies that opened up
political opportunities for local people. As the Dayaks became more
aware of their rights and attempted to reframe their indigenous
identities, more kampungs or villages requested mapping of their
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lands by PPSDAK.?® Even local governments up to the kabupaten
(administrative unit in a province) level asked PPSDAK and other
NGOs to assist them in delineating their jurisdiction and produce
spatial plans.?” Several NGOs have adopted counter-mapping into
their programs on a smaller scale and limited to certain areas.

Counter-mapping in West Kalimantan has become the yard-
stick for the rest of the country. By December 2004 PPSDAK had
assisted in mapping 263 kampungs in nine kabupatens, covering
an area of some 1,135,416 hectares or 7.6 percent of West
Kalimantan. This is a considerably large area for the movement,
since most NGOs have only succeeded in mapping less than 10
villages in ten years.

However, although a promising tool for reclaiming indigenous
lands, the counter-mapping program is limited in its scale of inter-
vention and advocacy. After 10 years of existence it still has not
been able to influence the political landscape even at the kabupaten
level.

Some of the constraining factors are internal. The movement
focuses more on the local level that gives it little influence beyond
this. This is partly due to the need to organize communities at the
grassroots and possibly a reluctance to deal with state agencies
beyond the level of kecamatan (administrative unit of kabupaten).
Another reason may be its inability to handle the complexity and
large amount of spatial information. For instance, although it relies
on the Spatial Planning Act as a legal basis for its interventions, its
mapping exercises have so far been limited to villages. The smallest
scale of the government’s spatial planning process occurs at the
kabupaten or sometimes at the kecamatan. There is a gap in inter-
vention, so that the movement needs to scale up its activities to
have leverage at the national level.

Other limiting factors are external. Current laws on natural re-
source management do not sufficiently protect or recognize local/
indigenous tenurial practices nor do these provide conflict mecha-
nisms and room for people to participate. There is no law that
recognizes or regulates indigenous territorial claims such as the
Indigenous Peoples Right Act in the Philippines. The security that
counter-mapping provides is only temporary since no assurance
exists that the communities can maintain or perfect their claims.
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Even if signed by government officials, a counter-map cannot be
presented as proof in court.

The movement has engendered both positive and negative
outcomes. As a tool for organizing communities, counter-map-
ping has increased the sense of community within kampungs as
cohesion grows among members. The exercise aids communities
to (re)construct their identities, but at the same time it can create
problems as identities relate to boundaries (Peluso 2005). Most
importantly, it helps protect their lands from being appropriated or
grabbed for resource extractive industries. Unfortunately, such pres-
sure from outsiders shifted in some cases to internal pressures.

The program has also brought changes that can cause prob-
lems in indigenous communities. Counter-mapping is basically an
effort to transform mental maps that exist in oral traditions into
cartographic maps that evolve in a written culture, and this trans-
formation has some implications. First, cartography is alien to most,
if not all, indigenous spatial knowledge traditions. As each spatial
knowledge tradition evolves within a certain context of social rela-
tions, cartographic maps cannot fully represent the social relations
among members, for instance, of a given Dayak community. Schol-
ars have shown that Dayak peoples have complex tenurial systems
in which multiple tenurial rights may exist on a piece of land, a
phenomenon that cartographic maps are unable to represent to
date.

Simplification of tenurial rights on cartographic maps has re-
sulted in changes of social relations within and between communi-
ties. One critical issue is increased tensions since individualism has
strong effects on a community. Land boundaries tend to be fixed,
denying or making access to customary claims difficult. Counter-
mapping may not be the only factor in this regard, but it certainly
contributes to the problem. This problem spawns other sets of
changes.

Counter-mapping exercises usually delineate a kampung or
desa. This practice in effect also reinforces existing state adminis-
trative units by providing clear boundaries that had previously never
been surveyed. As a consequence, it unintentionally delegitimizes
indigenous land claims and at the same time brings adat institu-
tions under state control. Moreover, every counter-map is signed
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by government officials and community members. In West
Kalimantan communities are encouraged to have the map signed
up to the bupati (kabupaten head) with the understanding that
the officials endorse it or that it can become a legal document.
Such a practice however weakens the meaning of resistance im-
plied in counter-mapping.

Another difficulty comes from resource extraction by the com-
munities themselves. Counter-mapping helps to prevent outsiders
to exploit their kampung, but it has engendered new pressure that
comes from within the community. Some consider the kampung
map as a proof of land title, and thus exploit it according to their
interests. While PPSDAK advises the kampung to draft an agree-
ment among its members to manage their lands in a sustainable
way, the agreement often does not work. The drafting process out-
side adat mechanisms may contribute to this.

The transformation into cartographic maps may also weaken
indigenous peoples as the original owners of spatial knowledge.
The spatial technology is alien to them and they cannot control the
uses of the maps once these are in the hands of outsiders, even
PPSDAK. The use of computer-based mapping technologies fur-
ther separates the communities from map production. Many of
them do not have access to electricity, not to mention computers.
Even if these were present, computer literacy becomes another
obstacle as mapping software requires certain skills that are gener-
ally not available in the communities.

Finally, the maps can backfire, becoming a means to control
communities by outsiders who have interest in their lands. One
advantage of a written culture is that everyone has access to infor-
mation once it becomes part of the public domain. However, once
the information circulates the original owner or author cannot con-
trol how it is used. For marginalized communities, this can be a big
problem because it can be used against them, and they do not
have access to power to counter actions harmful to them.

A recent workshop to evaluate the counter-mapping move-
ment in West Kalimantan identified the following other issues: 1)
A map becomes an end in itself, not a means to achieve political
goals due to technical preoccupations within the movement; 2)
There is a perception that mapmaking is only a project; 3) The
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NGOs came to communities using economic language to promote
the need to map their lands and did not explore the land’s spiri-
tual and social values strongly attached to Dayak cultures.

Conclusion

On Policies

The laws and regulations discussed in this report have no rela-
tion whatsoever to the International Decade of the World’s Indig-
enous People. The inclusion of indigenous peoples into national
policies was mostly due to the national political situation, particu-
larly after Suharto stepped down. The year 1999 was a milestone
for indigenous peoples in Indonesia. It was the year when the first
congress of all indigenous peoples in the country took place. The
congress was not only decisive in consolidating the indigenous
movements that were scattered and limited, but also in gaining
state attention.

Since then virtually all laws and regulations mention indigenous
peoples, using different terms but mostly masyarakat hukum adat.
However, the mention of the term does not necessarily mean that
their conditions improve. Its inclusion seems merely to follow a
trend, without concrete policy changes and institutional support.

The recognition of indigenous peoples in Indonesia is half-
hearted. Their existence is recognized in state policies but with
numerous conditions that are penalized if violated. The policies,
therefore, have two characteristics. One is semi-accommodating
under which policies employing conditional recognition fall. Con-
ditional recognition is prone to interpretation that can lead to anni-
hilation of indigenous rights. Policies on lands, human rights, and
social development are in this category. The second is the repres-
sive character of policies that employ a language that implies in-
timidation, prohibition, and sanctions. Forestry policies are of this
nature.
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On Programs

The KAT empowerment program responds to a certain extent
to the state obligation to provide care and protection for the poor
as mandated by the Constitution. However, serious flaws arise in
interpreting the mandate and in implementing the program. First,
the program is ambitious in defining empowerment but is weak in
implementation. The definition used entails a bottom up process
that should be reflected in the program’s policy and planning pro-
cesses. In reality most of these tasks are done solely by the Ministry
without meaningful participation by indigenous groups. The Min-
istry is the planner, executor, and evaluator of the program. If it
argues that people’s participation is through the Coordinating Fo-
rum, the forum like in most government practices is based on ap-
pointed membership formalized in a decree. It is thus a flaw by
design.

Second, the program employs terms that imply indigenous
peoples are mere objects of classification and intervention. The
categories of KAT based on habitat and livelihood show a strong
notion of classifying human beings that was crucial in colonial
projects that made the people as Others and thus justified the civi-
lizing mission. The use of such spatial terms for settlement planning
as in situ, ex situ, core zone, buffer zone and so on makes people
objects of intervention. Widely used in biodiversity conservation,
the terms connote people as an endangered species or even non-
human objects. Furthermore, the zoning policy negates the indig-
enous philosophies and practices on spatial management. It favors
sedentary farming, showing a strong land bias, and discourages
swidden agriculture, hunting and gathering.

Third, the projects discussed earlier clearly show that the pro-
gram has a strong modernist orientation. It promotes individualiza-
tion of the community, modern science and technology, participa-
tion in the market economy, and assimilation of the indigenous
community into modern society, albeit it claims to take local values
and wisdom into account. Although it also claims to consult com-
munities in individual projects, they seem to lack sufficient infor-
mation to be able to participate meaningfully in decision making.
In addition, the program orientation engenders an economic frame
of mind that identifies social change in material terms as shown in
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development indicators. The intangible spiritual, emotional and
cultural values are absent from indicators which set what a project
must achieve and how it must be implemented.

Fourth, the program does not encourage and stimulate the
communities to be autonomous groups, employing instead a char-
ity approach. This weakens indigenous institutions. Reciprocity that
was a rule of the thumb in the past is now replaced by monetary-
based labor exchange.

Finally, the program is within the framework of the state’s popu-
lation and territorial control. Through it the state extends its net-
work of power into small pockets of indigenous populations through-
out the country.

The lesson from the Community Empowerment for Rural De-
velopment project is that the physical development approach is
partly responsible for the flaws in program implementation. Like
the KAT empowerment program, development indicators are in
material terms, which spurs management to show performance
through infrastructure development.

Recommendations

Indonesia is undergoing a process of redefining the relation-
ship between state and its citizens, a condition that Erica Irene-
Daes calls belated state-building. The state and indigenous peoples
should use this momentum to negotiate their relationship that re-
flects equality in a plural nation. The state should provide indig-
enous peoples political space to freely determine their lives for
themselves.

The government needs to tackle indigenous rights” issues seri-
ously to implement the international agreements it has ratified. For
that reason it should establish a permanent institutional setup to
monitor the enforcement of policy initiatives concerning indigenous
peoples. Special efforts should be directed to develop indicators
that can incorporate spiritual, emotional, social, and cultural com-
ponents of human well being. The current emphasis on material
indicators hampers this.
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Considering the distinctive contexts and histories of indigenous
peoples in Indonesia, it is vital to have a discussion on the term
indigenous peoples as it applies to the country and even Asia. In a
Second Decade of the World’s Indigenous Peoples, the priority
agenda for Indonesia are identity and access to natural resources.
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groups nominated by the President and had a duty to elect the President
and the Vice President and to produce state guidelines for the President.
After the amendment of the constitution, members of the elected officers of
the Dewan Perwakilan Daerah (House of Regional Representatives, an
equivalent of the Senate but with much weaker political power) replace the
selected representatives. MPR no longer elects the President and the Vice
President as they are elected directly by the people in general election.

' Decree of Minister of Health No. 0584/MENKES/SK/VI/1995 on
Centers of Development and Application of Traditional Medicine defines
the term as “health treatment or care, either originated within and or from
outside Indonesia, performed with methods and drugs by health providers
whose experiences and skills are passed from generation to generation, and
is applied according to the existing societal norms.” This definition refers to
all non-Western allopathic medicine including massages, acupuncture, non-
Western educated midwifery, etc.

15 Such dispensary is a means to provide Primary Health Care to
people who are remote from Pusat Kesehatan Masyarakat (Primary Health
Center) that is usually located at the seat of camat (subdistrict head).

'* In one of the studies, it is stated that the spirit of sectoralization,
disengaging the use of natural resources, causes some policies adopting the
power of environmental conservation not to be implemented (see Ahmad
etal n.d.).

'7 Forest areas mean lands and water surface designated by the
Minister of Forestry as forest regardless of the existence of forest stand.
Therefore a significant portion of these forest areas are in fact grasslands,
agricultural lands, marine and coastal areas, and settlements.

'® However, in a forest land use plan issued in 1984 that is known as
Tata Guna Hutan Kesepakatan (TGHK — Forest Land Use by Consensus) the
Ministry of Forestry adds another category, forests convertible to other uses,
particularly for plantations and transmigration settlements. In addition, a
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significant extent of forest areas is considered as unclassified, which is often
converted into other land uses as well.

" The company signed an agreement even before the Law was passed
and the province was not officially a part of Indonesia yet due to the
dispute with the Netherlands. This company holds the largest gold mining
in the world and is now PT Freeport Indonesia, a subsidiary of New
Orleans-based Freeport-McMoran Copper and Gold, Inc.

20 The case of gas leaking of PT Lapindo Brantas reveals the fact that
the company operated prior to AMDAL. The mine permit was issued by the
Energy and Mineral Resources Department.

2! A national newspaper, KOMPAS, on July 24, 2004 reported that
some members of parliament had been offered money, ranging from 50
million up to 500 million rupiahs, to pass the amendment. It is not quite
clear where the funds came from, but the suspicion is it was the mining
companies.

22 Timber production boosted again as the State weakened after the fall
of Suharto. The logging activities since then are considered illegal, but have
destroyed most of the remaining forests.

» http://dte.gn.apc.org/AMAN/kasus/Bulukumba/pers_blkm.html.

' This scheme existed in the period of 2000-2004. In 2004 the
parliament passed Law No. 25/2004 on National Development Planning
System that introduces new terms: Rencana Pembangunan Jangka Panjang
(long-term), Rencana Pembangunan Jangka Menengah (mid-term), and
Rencana Kerja Pemerintah (annual).

% AMAN, ICRAF dan FPP, Satu Yang Kami Tuntut: PENGAKUAN, 2003,
pp.- 1-3.
2 To enable it to meet the large flow of requests, it recruited and

trained local persons with basic mapping skills and dispatched them as
community mappers.

¥ However, the requests from local governments can also mean a way
of taming the counter-mapping movement by turning the NGOs as
consultants.
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Assessment of the
International Decade of the
World’s Indigenous People
(1995-2004)
inthe

Kingdom of Cambodia
Nation Religion King

Moul Phath and Seng Narong

Introduction

The conclusion of the first UN Decade of the World’s Indig-
enous People (1995-2004) offered a great opportunity both to
assess the outcomes of the policies, programs and activities under-
taken during the decade—acknowledging their successes and short-
comings—and to pinpoint the issues evolving from such outcomes
and, thus, propose the strategies that can advance the cause of
indigenous peoples.

There are an estimated 360 million indigenous people in 70
countries across the world. While the indigenous peoples want to
participate in and benefit from development, they also desire to
safeguard their respective cultures, their unique set of values and
their own institutions. Because indigenous peoples are the stew-
ards of their lands’ biodiversity and traditional knowledge, their
role as such must be safeguarded and nurtured, especially in what



are now the zones endangered ecologically due to the inroads of
exogenous forces on the ancestral domains.

In Asia, a significant proportion of the poor that is socially
marginalized consists of indigenous peoples. The deeply embed-
ded power relations fostering social inequities deprive indigenous
peoples control over their own lives and the socio-political system.
They are susceptible to poverty because of, among other reasons,
their lack of power over the decision making process even in their
own lands. This lack, thus, limits their rights to exercise control
over their resources, based on traditional knowledge and custom-
ary laws and practice.

In the last decade, thankfully, the world’s indigenous peoples
and their concerns received greater visibility and attention. A di-
versity of international initiatives was introduced to address the
challenges and the missed opportunities of indigenous peoples —
the most significant among the initiatives being the declaration of
the decade from 1995 to 2004 as the United Nations Decade of
the World’s Indigenous People.

At the decade’s conclusion, ICIMOD and the Tebtebba Foun-
dation, with support from IFAD, undertook an assessment of the
progress made in 10 countries in Asia. ICIMOD covered five coun-
tries from the Hindu Kush-Himalayan region, namely Bangladesh,
Bhutan, China, India and Nepal. Tebtebba Foundation covered
five countries from South East Asia, viz: Cambodia, Indonesia,
Philippines, Thailand and Vietnam. This document reports on the
status of the welfare of the Cambodian indigenous peoples during
the period.

IFAD’s strategic framework toward development emphasizes
the need to build up the resilience of the poor. It further believes
that a focus on indigenous peoples will hasten the achievement of
the Millennium Development Goals. IFAD’s focus on the welfare
of indigenous peoples is highlighted by the fact that one-third of its
total investments are in the regions where the indigenous peoples
live in relatively large numbers. Furthermore, 20 percent of IFAD’s
investment in Asia over time has been toward the development of
indigenous peoples. Its targets, in their behalf, have been:

1. Securing indigenous peoples’ rights through policy dialogue,
building awareness and setting a legal defense fund;
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2.
3.

Assessment of the Decade in the Kingdom of Cambodia

Revitalizing the traditional knowledge systems; and

Conflict prevention.

For IFAD, therefore, the exercise in assessing the impact of the
policies, programs and projects undertaken during the recently
concluded United Nations Decade of the World’s Indigenous
People, 1995-2004 was intended to generate the following:

1.

Inputs toward the updating of its regional and country strat-
egies;

Lessons from the experience of the last 10 years to guide
future IFAD projects and programs;

Requisite inputs for policy dialogues amongst governments
and the stakeholders in IFAD-supported undertakings;

Recommendations toward a regional and global advocacy
of indigenous peoples’ rights and concerns; and

Guidance toward the strengthening of regional and coun-
try networks.

For the agencies that facilitated the assessment process and

the countries that participated in the assessment exercise, the ob-
jectives and activities in pursuit of each objective were expressed
as follow:

1.

To increase the awareness and understanding of the status
of indigenous peoples by conducting discrete, but
interlinked, assessments in five Southeast Asian countries
in order to evaluate the successes and realize the missed
opportunities experienced in the course of the decade
by:

Ta. Examining the national laws and policies, the interna-
tional and regional conventions and frameworks, and
the new mechanisms in the five countries that address
indigenous peoples’ issues and concerns;

1b. Analyzing a sample of national budgets to examine
how resources were allocated by their respective gov-
ernments—and for this purpose to use the Philippine
and Indonesian budgets as subjects of study;

1c. Reviewing specific programs and projects, and when-
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ever they were available, with the representatives of
donors, the United Nations, partner governments and
key civil society organizations; and

1d. Conducting situational analyses of a number issues
(e.g., access and rights to resources, decision making
roles, legal environment, etc.) within a broad contex-
tual environment (e g., the role of the media, the ju-
diciary, research, public discourse, etc.) through case
studies of Philippine and Indonesian situations;

2. To synthesize and disseminate the findings and outcomes
of the assessment by using innovative exchange and com-
munication technologies; and

3. To strengthen the partnership among indigenous peoples,
and institutions and networks in Southeast Asia that sup-
port the well-being of indigenous peoples.

The Conduct of Assessment in Cambodia

The following methods were employed to carry out the assess-
ment work in Cambodia. A Cambodian research team was orga-
nized consisting of a teamleader, and a research assistant who re-
cruited a few additional volunteers to help the team, especially in
arranging the project’s local administration.

The principal approach selected for the research was qualita-
tive, rather than quantitative, and the team collected both primary
and secondary data. Secondary data collection was done in Phnom
Penh, and primary data collection was conducted at Ratanakiri
Province. (While the indigenous people are inhabitants of about
16 provinces, resource limitation did not allow the assessment to
be done in all of them. The team, thus, decided that since the
majority of the indigenous population is located in two provinces
in Northeast Cambodia to select Ratanakiri, one of these prov-
inces, for its research site.)

Primary data collection used a set of common guide questions
that was consistent with the guidelines on the policy and program
analysis of the International Decade of the World’s Indigenous
People in Cambodia (see Annex 10)." In order to integrate the
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information from the field study with the secondary data
team selected key informants from the following four

Government representatives from the core ministries that
were the most involved in development work with the in-
digenous peoples in the northeastern provinces of Cam-
bodia. Among them were the Ministry of Rural Develop-
ment; Ministry of Education, Youth and Sport; Ministry of
Land Management, Urban Planning and Construction;
Ministry of Health; Ministry of Culture and Arts; Ministry
of Planning; Ministry of Agriculture, Forestry and Fishery;
and the former IMC Secretariat for Ethnic Minority Devel-
opment in the Kingdom of Cambodia;

Representatives of selected international and national non-
government organizations, such as CIDSE, CLEC, UNDP,
ILO, NGO-Forum, CIPERAD, NTFP and Highlanders As-
sociation;

Twenty-three representatives of the indigenous commu-
nities of Kreung, Tumpuon, Jarai and Phnong in Ratanakiri
and Mondulkiri Provinces; and

Local authorities of Ratanakiri Province, such as the repre-
sentative of the Department of Rural Development and
2" Deputy of PRDC/ExCom, the Deputy Governor of the
O’Chum District, the chief of the commune council of the
Yakloum Commune, the 2" chief of the commune coun-
cil of the Cha Ung Commune of the O’Chum District, the
chief of Yak Loum Village, the elders of the village, and the
Police Officer.

work schedule followed from May to September 2006
as follows:

May 2006: Review of project handbook and check list,
revision of the outlines of questions as proposed by
Tebtebba; revision of the literature review;

June 2006: Working out the plans for primary and second-
ary data collection;

14-17 July 2006: Conducting the field study at Ratanakiri
Province;
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4. August 2006: Preparing the assessment report to be sent
to Tebtebba for comments and approval as a first draft re-
port; scheduling the National Consultation Workshop on
the results of the assessment;

5. September 2006: Conducting the workshop on 1 Sep-
tember at the Sunway Hotel with 25 participants; received
comments and recommendations from Tebtebba for im-
proving the report which was finalized by the end of Sep-
tember.

Indigenous Peoples of Cambodia

Most Cambodians are ethnic Khmer. Many ethnic Vietnamese
also live in Cambodia—often working as fishers in floating or river-
side villages, or as skilled artisans and small businesspeople in ur-
ban centers. Despite political tensions over the years ethnically,
the peoples of the Mekong Delta are intermingled. The Chams?
have a strong identity as Cambodia’s small Muslim minority, wear-
ing their distinctive headscarves, and producing fine weaves and
other textiles. Severely persecuted during the Khmer Rouge era,
they now number less than a quarter of a million people.

The ethnic Chinese have been assimilated into the Khmer cul-
ture, but still keep up their traditional celebrations. Today, Cambo-
dia is experiencing a fresh wave of Chinese influence, including a
thriving garment industry largely driven by Chinese money from
neighboring countries, including Hong Kong and Taiwan.’

All together, Cambodia’s indigenous peoples perhaps number
to fewer than 150,000 (Table 1, for instance, shows an estimated
140,397 souls). The indigenous peoples are sometimes known as
Khmer Loeu (i.e., “Upper” or “Highland Khmer”), and the most
well-known groups are the Jarai and Tampuan in Ratanakiri Prov-
ince, the Phnong of Mondulkiri, and the Stieng.*

A new Constitution was adopted in 1993, and among other
provisions it grants Khmer citizens the rights to personal freedom
and security; to vote; to participate in the political, economic, so-
cial and cultural life of the nation; and to freedom of expression,
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press, publication and assembly without discrimination according
to sex.

Article 31 of the Constitution, furthermore, recognizes and re-
spects internationally accepted human rights standards when it
declares that:

The Kingdom of Cambodia shall recognize and respect
human rights as defined in the United Nations Charter, the
Universal Declaration of Human Rights and all treaties and
conventions concerning human rights, women’s rights and
children’s rights.

And as per Article 32 of the Constitution:

Khmer citizens shall be equal before the laws and shall enjoy
the same rights, freedom and duties, regardless of their race,
color, sex, language, beliefs, religions, political tendencies,
birth origin, social status, resources and any position.

However, there is no provision in the Constitution that directly
refers to its indigenous peoples. In fact, there is no official defini-
tion of “indigenous peoples.” But this does not mean the absence
of such a concept. There are laws and policies which use different
terms, such as “indigenous communities,” “indigenous ethnic mi-
norities,” “highland peoples,” etc. where the intent clearly refers to

indigenous peoples.

Hence, to give an account of the number of the indigenous
populations is fraught with complications since no two population
surveys give the same estimate. Sometimes, the difference is enor-
mous.® Information from the Ministry of Planning, which is part of
the 1998 census, is currently used to list ethnic groups at the pro-
vincial level. The criterion for ethnic grouping was by mother
tongue—but it should be noted that because of the wariness of
the indigenous people of the Cambodian authorities there might
well had been an over-reporting of Khmer mother tongue-speak-
ers.® This statistic should, therefore, be treated with caution. Even
data collected in 1998 and 2004 will have been rendered out of
date by the collapse of the Khmer Rouge, and the subsequent
shifts in the domestic migration pattern.
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The Ministry of Planning is also said not to have indicated the
number of the indigenous population in the National Statistics In-
stitute. During the national consultation on the Indigenous Peoples
Development Policy, it was claimed that only the location of indig-
enous communities living in 10 provinces/municipality of Cambo-
dia was provided.” In 1992, the Department of Ethnic Minorities of
the Ministry of Religious Affairs claimed that there were over
309,000 people in Cambodia belonging to ethnic minority
groups—around 3.5 percent of the total population of 8,900,000.
But the number did not include a large proportion of the minority
population, such as the Lao, Thai, Malay, Burmese, Chinese and
Vietnamese because they were regarded as “foreign residents”
rather than as ethnic minority groups of Cambodians.

Table 2. Ethnic Groups & Their Respective Population in Cambodia
according to the Administration Department of the Ministry of the
Interior - 1995

Ethnic Group Population Percentage of Total
Chams 203,881 46.05
Vietnamese 95,597 21.59
Chinese 47,180 10.66
Lao 19,819 4.48
Tampoun 15,861 3.58
Kuy 14,186 3.20
Jorai 11,549 2.61
Kreung 7,854 1.77
Phnong (Mnong) 5,323 1.20
Kraveth 3,585 0.81
Stieng 3,234 0.73
Prov 2,585 0.58
Thai 2,454 0.55
Kraol 1,962 0.44
Robel 1,640 0.37
Pear 1,440 0.33
Thmaum 453 0.10
Loemoun 280 0.06
Saoch 72 0.02
Kachac 6 0.00
Other 3,708 0.84
Total 442,669 99.97

* Total is less than 100% because of rounding.
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According to the statistics of Ministry of Interior of the Royal
Government of Cambodia which were issued in 1995, there were
some 442,669 members of the population who belonged to the
different ethnic groups.®

While the Chinese and the Vietnamese were included in the
statistics as members of Cambodia’s ethnic communities, they were
still officially considered as “foreign residents.” The situation of the
ethnic Chinese further illustrates the dilemma in using the official
statistics. Chinese migration to Cambodia dates to as far back as
the Angkor period and, thus, in terms of numbers the ethnic Chi-
nese were a significant minority group before the Khmer Rouge
era.

Table 3. Ethnic Groups & Their Respective Populations in Cambodia
according to the Administration Department of the Ministry
of the Interior July 1996

Ethnic Group Population Percentage of Total
Chams 203,881 40.58
Vietnamese 109,512 21.79
Chinese 47,180 9.39
Lao 21,649 4.21
Tampoun 21,189 3.78
Phnong (Mnong) 19,000 3.13
Kuy 15,771 2.78
Jorai 13,969 2.53
Kreung 12,711 1.07
Prov 5,379 1.05
Kraveth 5,318 1.04
Stieng 5,234 0.79
Thai 3,976 0.79
Kraol 2,677 0.53
Mil 2,178 0.43
Kachak 2,172 0.43
Robel 1,640 0.32
Pear 1,440 0.28
Souy 1,158 0.23
Thmon 532 0.10
Kayong 515 0.10
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Lun 464 0.09
Loemoun 355 0.07
Poang 260 0.05
Kaning 150 0.02
Arach 100 0.01
Kachrouk 100 0.01
Saoch 72 0.01
Kola 31 0.00
Javanese 27 0.00
Arab 11 0.00
Khmer Khe 10 0.00
Other 3,708 0.73
Total 502,369 96.34*

*Total is less than 100% because of rounding.

Then, in 1996, the Ministry of Interior estimated that there
were 502,369 persons legally registered as ethnic minorities of,
foreign residents of, and/or immigrants to the Kingdom, as seen on
Table 3 above. They, thus, comprised some 4.48 percent of total
population.” Note that despite the registration of the Ministry that
the ethnic Chinese, Vietnamese, Lao, Thai and “Others” as per-
sons who belonged to a national, ethnic, religious or linguistic group
that were different from the majority, they were still officially clas-
sified as “foreign residents” or “immigrants.”

However, the juridical term “alien” or “foreigner” that is ap-
plied to an ethnic Chinese, Vietnamese, Lao, Thai and “Others,”
who in fact belongs to an ethnic minority group of Cambodians,
does not seem to be appropriate. The only advantage in using the
terms seems to be to identify who is, and who is not, a bearer of a
passport of the Kingdom of Cambodia. The disadvantage, how-
ever, is that most of those who are classified as “aliens” or “foreign-
ers” have lived in Cambodia for decades. They now are no longer
aliens or foreigners, but are legally Procheapolroadh Khmae, i.e.,
citizens of the Kingdom, or who are undergoing the process of
naturalization. But their current status hampers their faster integra-
tion into the Cambodian society.
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Definitions of ‘Indigenous Peoples’ in the Cambodian
Context

At this point, it is necessary to clarify the terms that have been
used in referring to indigenous peoples in the Cambodian context.
The development program that was in place between 1960 and
1970, for instance, referred to the indigenous peoples of Cambo-
dia as the “Khmer Loeu” or the “Upland Khmer.”"° Then, the Inter-
Ministerial Committee for Ethnic Minorities Development in King-
dom of Cambodia (IMC) stated in the draft Policy of Highland
Peoples Development' in 1997, called them as “highlanders” or
the “ethnic minorities.”

Studies done by the agencies of the United Nations, and the
programs and projects of the World Bank and of other donors in
Cambodia used the term “indigenous peoples,” which term was
eventually recognized in 2004 by the Ministry of Rural Develop-
ment (MRD) in its revised national policy.

In 2002, the World Bank did the Indigenous Upland Minori-
ties Screening Study and in it used the term “indigenous peoples”
to refer only to the so-called “hill tribes,” but not to the Cham or
Khmer-Islam who were also considered indigenous to Cambodia.
It also did not refer to the Lao or the Vietnamese inhabitants of the
region, though some of the Lao or Viethamese communities had
existed in the region for centuries. The World Bank’s Operational
Directive 4.20," likewise, provides a definition of “indigenous
peoples” as being those inhabitants that are characterized, in vary-
ing degrees, by the following:

1. A close attachment to the ancestral territories and to the
natural resources therein;

2. Self-identification and identification by others as members
of a distinct cultural group;

3. Anindigenous language, often different from the national
language;

4. The presence of customary social and political institutions;
and

5. Orientation toward primary, subsistence production.
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